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[Names and Addresses of Attorneys.]

R. E. McFARLAND, Esq., Coeur d'Alene, Idaho,

Attorney for Plaintiff in Error.

R. T. MORGAN, Esq., EDWIN McBEE, Esq.,

Coeur d'Alene, Idaho,

Attorneys for Defendant in Error.

In tJie District Court of the First Judicial District

of the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Summons.

The State of Idaho, To Coeur d'Alene Lumber Com-

pany, a corporation, the above-named defend-

ant:

You are hereby notified that a complaint has been

filed in the of&ce of the Clerk of the District Court

of the First Judicial District of the State of Idaho,

within and for the county of Kootenai, at Rathdrum,

in said county and State, by the above-named plain-

tiff against you, the said defendant, a copy of which

said complaint is hereto attached, made a part hereof,

and served herewith.
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You are hereby directed to appear and answer to

said complaint within twenty (20) days after the

service hereof, if served within Kootenai County and

the First Judicial District of the State of Idaho, and

within forty (40) days if served elsewhere (exclusive

of the day of service).

And 3^ou are further notified that unless you so

appear and answer as above directed, the plaintiff

will take judgment for the sum demanded in the

complaint, to w^it, the sum of Twenty Thousand Four

Hundred ($20,400.00) Dollars, and the costs of suit.

Given under my hand and the seal of the District

Court of the First Judicial District of the State of

Idaho, in and for the County of Kootenai, this 20th

day of April, A. D. 1908.

[Court Seal] T. L. QUARLES,
Clerk.

By Jas. A. Foster,

Deputy.

E. T. MORGAN,
Residence and postoffice address: Coeur d'Alene,

Idaho,

and

EDWIN McBEE,
Residence and postoffice address, Rathdrum, Ida.,

Attorneys for Plaintiff.
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Complaint [First].

In the District Court of the First Judicial District

of the State of Idaho, in and for the County of

Kootenai.

GEOROE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration)
,

Defendant.

COMPLAINT.
Plaintiff complains and alleges:

I.

That at all the times mentioned herein the defend-

ant, Coeur d'Alene Lumber Company, has been and

now is a corporation organized under the State of

Washington and owning and operating a sawmill at

Coeur d'Alene, Kootenai County, State of Idaho.

11.

That in May, 1907, the defendant hired and em-

ployed the plaintiff to work for the defendant in its

said sawmill; that when the defendant so hired and

employed the plaintiff the plaintiff had never done

any work in or about a sawmill and was wholly in-

experienced and ignorant in and about such work and

as to the machinery and operation of the sawmills,

and so informed the defendant

;

That for about one month immediately after plain-

tiff had been so employed by defendant, plaintiff was

employed by defendant on the log deck in getting

logs out of the water and to defendant's miU.
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III.

Tliat about June 1, 1907, Herman Saltsider, who

then and there was the foreman, manager or super-

intendent of said defendant, having full control of

the hiring and discharging of the employees of the

defendant in and about said mill, and of the kind,

character and iDlace of performance of the work and

labor of said employees, and the control, management

and custody of the machinery used in and about said

mill and the kind and character of work to be done

and performed therein, then and there acting in said

capacity and as such foreman, manager and super-

intendent for defendant requested and directed the

plaintiff to change from the place where he had been

working as aforesaid on said log deck and to work

and labor for the said defendant in the capacity

known in sawmills and among sawmill laborers as

''tailing the edger"; that the duties of said labor so

requested by said defendant to be performed by

plaintiif required plaintiff to assume a station on said

sa^vmill back of what is known as the edger-table, at

which table the boards sawn from the sawlogs in said

sawmill have their edges or sides trimmed to suit the

convenience and requirements of the management of

said sawmill, and required plaintiff to remove from

and about said edger-table, the waste matter result-

ing from the edging of the said lumber, which said

waste matter is known as
'

' edgings '

'
; that said edger-

table is a long and wide table on which several boards

could be placed at one time and across which said

boards were conveyed by rollers to another table in

the rear of and beyond the station where plaintiff

was directed to work

;
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That plaintiff was required to stand in a space

about two feet wide and tliree feet long at the rear of

said edger-table, and on each side of which station

boards from said edger-table were conveyed by roll-

ers to the table beyond, and it was plaintiff's duty in

such employment and in such position to remove the

said waste products or edgings from the edger'and

deposit them in a conveyor underneath said tables

in which they were carried away

;

That acting under the direction of said manager,

Saltsider, plaintiff then and there commenced to

work at said occupation heretofore referred to

as ''tailing the edger" and continued so to work there

until plaintiff was injured as hereafter stated.

lY.

That said work which plaintiff did and which

plaintiff was directed to do by the said defendant as

aforesaid was dangerous work ; that the place where

plaintiff was directed to stand in performing said

work and labor was not large enough to permit plain-

tiff or any laborer to stand therein and work and

labor with safety to himself ; that the work required

by defendant of the plaintiff as aforesaid was too

great for one person to perform, and in the attempted

performance thereof was fraught with great danger

to plaintiff or any person engaged in the operation

of such work ; that the plaintiff at said time Avas ig-

norant of the danger attendant upon the perform-

ance of said labor, and was ignorant and inexperi-

enced as aforesaid, and did not know or appreciate

the danger incident to the performance thereof, but

that the defendant at all of said times and at the time
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of putting plaintiff to work as aforesaid did know

and fully realize that said work was dangerous, and

that the labor required was too great to be performed

by one ordinary man, in safety, and did know that

the place provided for plaintiff to work was not suffi-

ciently large to enable plaintiff to work with safety

to himself ; btit that said defendant did not, nor did

any of its agents or officers, give plaintiff any in-

structions whatever as to the dangers attendant upon

such work or inform him of the dangerous place in

which he was required to work or of the fact that

more work was required of him than could be safely

performed by one laborer. That the mill of defend-

ant in which plaintiff was put to work as aforesaid

is a very large mill, having a large capacity for the

manufacture of lumber, and that it is the custom in

mills of such capacity universally to have more than

one man employed to do the work required to be done

by plaintiff as aforesaid, all of which facts were

known to defendant but unknown to plaintiff; that

the person who had been employed in the perform-

ance of said duty prior to the employment of plain-

tiff by defendant had quit and refused to work

longer at said work for the reason that the labor

thereof was too great for one man to perform and

had so notified the defendant, but that plaintiff had

no knowledge of said facts and was not notified

chereof by defendant.

That plaintiff at the time of said accident was of

,rne age of twenty-six years and had not had ordinary

experience, and did not at said time have even ordin-

ary knowledge of dangers incident to and connected
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with the operation of sawmills in general and of the

work as aforesaid in particular, and had not the abil-

ity and understanding to know and appreciate the

dangers of said position or even common ordinary

dangers incident to and in connection with the opera-

tion of sawmill machinery and of machinery in gen-

eral, and then and there knew no more about such

machinery, or any machinery, than a child of the

age of fourteen years and of ordinary intelligence.

V.

That on or about June 9, 1907, and after plaintiff

had been employed for eight days tailing the edger as

aforesaid, and while plaintiff was in the discharge of

his duties, as aforesaid, and exercising reasonable

care and caution, and without any fault, negligence

or carelessness on the part of plaintiff, plaintiff's

right leg was caught between a board passing from

the edger-table to the table with live rollers beyond

the place where plaintiff was standing, and plaintiff

was pushed and dragged by means thereof until his

leg was fastened and pinioned against the said table

beyond said edger-table and pinched and crowded be-

tween said table and the said board, and the flesh,

muscles, tendons, bones and blood vessels of plaintiff's

said right leg were bruised, wounded, lacerated and

mangled in a most shocking and painful manner and

the cords and ligaments of said leg were so cut,

bruised and mangled that plaintiff was forced to quit

said employment, as aforesaid, and plaintiif went to

a hospital and received treatment therein at the town

of Coeur d'Alene and afterwards at other places, and

was in the care of physicians until finally in Decem-
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ber, 1907, after two operations had been performed

in a vain attempt to cure said injury, it became neces-

sary to amputate and cut off said leg in order to save

plaintiff's life, and in December, 1907, said leg was

amputated and removed at a point about two inches

above the knee joint ; that said amputation of said leg

was caused and made necessary by the injury re-

ceived by plaintiff as aforesaid in the mill of defend-

ant ; that at the time of receiving said injury plaintiff

was standing in the place in which he was directed to

stand by said manager, Saltsider, in the performance

of the duties required of him as aforesaid, and that

said leg was caught and injured as aforesaid by reason

of the negligence and carelessness of the said defend-

ant in providing a place of insufficient size for plain-

tiff to stand in the performance of his said labor, and

in requiring plaintiff to do more work than should be

required of one laborer as aforesaid and as \7ell '^s

on account of the failure of defendant to warn plain-

tiff of the danger incident to said place and the

performance of said labor, and said board which

caught plaintiff's leg as aforesaid was a very wide

board and came across said table and projected and

filled a large portion of the space provided for plain-

tiff to stand in and left no remaining room sufficient

for plaintiff to stand and perform the labor required

of him

;

That at said time of receiving said injury, plaintiff,

on account of his inexperience at such work and his

general ignorance and inexperience, did not under-

stand or appreciate the danger of said position and

of said labor, and was not nor had not at any time
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been warned thereof by the defendant; that the de-

fendant at all times was aware of said danger as well

as of the inexperience and ignorance of the defend-

ant;

That the shock produced by said injury was of a

very painful character and has already shattered

plaintiff's entire nervous system, and has ruined

plaintiff's physical health permanently; that he has

suffered and still suffers great pain and has been and

is unable to sleep or rest, that his injuries as afore-

said are permanent and lasting; that plaintiff's en-

tire usefulness is hopelessly impaired and destroyed.

That plaintiff has been compelled to pay and has

paid hospital fees and surgeon's fees and expenses in

connection with the treatment and amputation of

sairl k:g in the sum of Four Hundred ($4:'00.00) Dol-

lars
;

That at the time of said accident plaintiff was in

sound health, strong and robust, and was earning and

capable of earning $3.50 Dollars per day.

VI.

That by reason of the injury as aforesaid plaintiff

has been damaged in the sum of Twenty Thousand

($20,000.00) Dollars.

Wherefore, plaintiff prays judgment against the

defendant for the sum of Twenty Thousand Four
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Hundred ($20,400.00) Dollars and for the costs of

this action.

E. T. MORGAN,
Residence and Postoffice Address: Coeur d'Alene

Idaho,

and

EDWIN McBEE,
Residence and Postoffice Address: Rathdrnm, Idaho,

Attorneys for Plaintiff.

State of Idaho,

County of Kootenai,—ss.

George Goodwin, being first duly sworn, deposes

and says

:

That he is the plaintiif named in the foregoing

complaint; that he has read said complaint, knows

the contents thereof, and that the same is true of his

own knowledge except as to the matters and things

therein stated to be upon information and belief, and

that as to those matters, he believes it to be true.

GEORGE GOODWIN.
Subscribed and sworn to before me this 18th day

of April, A. D. 1908.

[Notarial Seal] MARGARET E. MAIN,
Notary Public.

[Endorsed] : Piled April 20, 1908, at 9 o'clock A.

M. T. L. Quarles, Clerk, District Court. By Jas.

A. Poster, Deputy.
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Complaint [Second].

In the District Court of the First Judicial District

of the State of Idaho , in and for the County of

Kootenai.

GEORGIE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER GOMPANY (a Cor-

poration)
,

Defendant.

COMPLAINT.
Plaintiff complains and alleges

:

I.

That at all the times mentioned herein the defend-

ant, Coeur d'Alene Lumber Company, has been and

now is a corporation organized under the State of

Washington and owning and operating a sawmill at

Coeur de'Alene, Kootenai County, State of Idaho.

II.

That in May, 1907, the defendant hired and em-

ployed the plaintiff to work for the defendant in its

said sawmill; that when the defendant so hired and

employed plaintiff the plaintiff had never done any

work in or about a sawmill and was wholly inexperi-

enced and ignorant in and about such work and as

to the machinery and operation of the sawmills, and

so informed the defendant;

That for about one month immediately after plain-

tiff had been so employed by defendant, plaintiff was

employed by defendant on the log deck in getting logs

out of the water and to defendant's mill.
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III.

That about June 1, 1907, Herman Saltsider, who

then and there was the foreman, manager or superin-

tendent of said defendant, having full control of the

hiring and discharging of the employees of the de-

fendant in and about said mill, and of the kind, char-

acter and place of performance of the work and

labor of said emj)loyees, and the control, manage-

ment and custody of the machinery used in and about

said mill and the kind and character of work to be

done and performed therein, then and there acting

in said capacit}^ and as such foreman, manager and

superintendent for defendant, requested and directed

the plaintiff to change from the place where he had

been working as aforesaid on said log deck and to

work and labor for the said defendant in the capacity

known in sawmills and among sawmill laborers as

'Hailing the edger"; that the duties of said labor so

requested by said defendant to be performed by

plaintiff required plaintiff to assume a station on

saw sawmill back of what is known as the edger-

table, at which table the boards sawn from the saw-

logs in said sa^Tnill have their edges or sides trimmed

to suit the convenience and requirements of the man-
agement of said sawmill, and required plaintiff to re-

move from and about said edger-table the waste

matter resulting from the edging of the said lumber,

which said waste matter is Imown as "edgings"; that

said edger-table is a long and wide table on which

several boards could be placed at one time and across

which said boards were conveyed by rollers to an-
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other table in the rear of and beyond the station

where plaintiff was directed to work

;

That plaintiff was required to stand in a space

about two feet wide and three feet long at the rear of

said edger-table, and on each side of which station

boards from said edger-table were conveyed by roll-

ers to the table beyond and it was plaintiff's duty in

such employment and in such position to remove the

said waste products or edgings from the edger and

deposit them in a conveyor underneath said tables in

which they were carried away;

That acting under the direction of said manager,

Baltsider, plaintiff then and there commenced to

work at said occupation heretofore referred to as

"tailing the edger" and continued so to work there

until plaintiff was injured as hereafter stated.

IV.

That said work which plaintiff did and which

plaintiff was directed to do by the said defendant as

aforesaid was dangerous work ; that the place where

plaintiff was directed to stand in performing said

work and labor was not large enough to permit plain-

tiff or any laborer to stand therein and work and

labor with safety to himself ; that the work required

by defendant of plaintiff as aforesaid was too great

for one person to perform and in the attempted per-

formance thereof was fraught with great danger to

plaintiff or any person engaged in the operation of

such work ; that the plaintiff at said time was ignor-

ant of the danger attendant upon the performance

of said labor and was ignorant and inexperienced as

aforesaid, and did not know or appreciate the danger
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incident to the performance thereof, but that the de-

fendant at all of said times and at the time of putting

plaintiff to work as aforesaid did know and fully real-

ize that said work was dangerous and that the labor

required was too great to be performed by one ordin-

ary man in safety, and did know that the place pro-

vided for plaintiff to work was not sufficiently large to

enable plaintiff to work with safety to himself ; but

that said defendant did not, nor did any of its agents

or officers give plaintiff any instructions whatever as

to the dangers attendant upon such work or inform

him of the dangerous place in which he was required

to work or of the fact that more work was required of

him than could be safely performed by one laborer.

That the mill of defendant in which plaintiff was put

to work as aforesaid is a very large mill, having a

large capacity for the manufacture of lumber, and

that it is the custom in mills of such capacity univer-

sally to have more than one man employed to do the

work required to be done by plaintiff as aforesaid, all

of which facts were known to defendant but unknown
to plaintiff; that the person who had been emj)loyed

in the performance of said duty prior to the emj)loy-

ment of plaintiff by defendant had quit and refused

to work longer at said work, for the reason that the

labor thereof was too great for one man to perform

and had so notified the defendant, but that plaintiff

had no knowledge of said facts and was not notified

thereof by defendant.

That plaintiff at the time of said accident was of

the age of twent^'-six years and had not had ordinary

experience and did not at said time have even ordi-
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nary knowledge of dangers incident to and connected

with the operation of sawmills in general, and of

the work as aforesaid in particular, and had not the

ability and understanding to know and appreciate

the dangers of said position, or even common ordi-

nary dangers incident to and in connection with the

operation of sawmill machinery and of machinery

in general, and then and there knew no more about

such machinery, or any machinery, than a child of

the age of fourteen years and of ordinary intelli-

gence.

V.

That on or about June 9, 1907, and after plaintifE

had been employed for eight days tailing the edger

as aforesaid, and while plaintiff w^as in the discharge

of his duties, as aforesaid, and exercising reasonable

care and caution, and without any fault, negligence

or carelessness on the part of plaintiff, plaintiff's

right leg was caught between a board passing from

the edger-table to the table with live rollers beyond

the place where plaintiff was standing, and plaintiff

was pushed and dragged by means thereof until his

leg w^as fastened and pinioned against the said table

beyond said edger-table and pinched and crow^ded be-

tween said table and the said board, and the flesh,

mnscles, tendons, bones, and blood vessels of plain-

tiff's said right leg w^ere bruised, wounded, lacerated

and mangled in a most shocking and painful man-

ner, and the cords and ligaments of said leg were

S'O cut, bruised and mangled that plaintiff w^as forced

to quit said employment, as aforesaid, and plaintiff

went to a hospital and received treatment therein
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at the town of Coeur d'Alene and afterwards at

other places and was in the care of physicians until

finally in December, 1907, after two operations had

been perfomied in a vain attempt to cure said in-

jury, it became necessary to amputate and cut off

said leg in order to save plaintiff's life, and in Decem-

ber, 1907, said leg was amputated and removed at

a point about two inches above the knee joint; that

said amputation of said leg was caused and made

necessary by the injury received by plaintiff as afore-

said in the mill of defendant; that at the time of

receiving said injury, plaintiff was standing in the

place in which he was directed to stand by said mana-

ger, Saltsider, in the performance of the duties' re-

quired of him as aforesaid, and that said leg was

caught and injured as aforesaid by reason of the

negligence and carelessness of the said defendant in

providing a place of insufficient size for plaintiff to

stand in the performance of his said labor, and in

requiring plaintiff to do more work than should be

required of one laborer as aforesaid, and as well as

on account of the failure of defendant to warn plain-

tiff of the danger incident to said place and the per-

formance of said labor, and said board w^hich caught

plaintiff's leg as aforesaid was a very wide board

and came across said table and projected and filled a

large portion of the space provided for plaintiff to

stand in and left no remaining room sufficient for

plaintiff to stand and jDerform the labor required of

him

;

That at said time of receiving said injury, plain-

tiff, on account of his inexperience at such work and



vs. George Goodwin. 17

Ms general ignorance and inexperience, did not un-

derstand or appreciate the danger of said position

and of said labor, and was not nor had not at any

time been warned thereof by the defendant ; that the

defendant at all times was aware of said danger as

well as of the inexperience and ignorance of the de-

fendant
;

That the shock produced by said injury was of a

very painful character, and has already shattered

plaintiff's entire nervous system and has ruined

plaintiff's physical health permanently'; that he has

suffered and still suffers great pain and has been and

is unable to sleep or rest ; that his injuries as afore-

said are permanent and lasting ; that plaintiff's entire

usefulness is hopelessly impaired and destroyed.

That plaintiff has been compelled to pay and has

paid hospital fees and surgeon's fees and expenses

in connection with the treatment and amputation of

said leg in the sum of Four Hundred ($400.00) Dol-

lars;

That at the time of said accident, plaintiff was in

sound health, strong and robust and was earning and

capable of earning $3.50 Dollars per day.

VI.

That by reason of the injury as aforesaid, plaintiff

has been damaged in the sum of Twenty Thousand

($20,000.00) Dollars.

"Wherefore, plaintiff prays judgment against the

defendant for the sum of Twenty' Thousand Four
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Hundred ($20,400.00) Dollars, and for the costs of

this action.

E. T. MORGAN,
Residence and postoffice address: Coeur d'Alene,

Idaho, and

EDWIN McBEE,
Residence and postoffice address: Rathdrum, Idaho,

Attorneys for Plaintiff.

State of Idaho,

County of Kootenai,—ss.

George Goodwin, being first duly sworn, deposes

and says

:

That he is the plaintiff named in the foregoing

complaint; that he has read said complaint, knows

the contents thereof, and that the same is true of his

own knowledge, except as to the matters and things

therein stated to be upon information and belief, and

that as to those matters, he believes it to be true.

GEORGE GOODWIN.
Subscribed and sworn to before me, this 18th day

of April, A. D. 1908.

[Notarial Seal] MARGARET E. MAIN,
Notary Public.

[Endorsed] : Filed April 20, 1908, at 9 o'clock A.

M. T. L. Quarles, Clerk, District Court. By Jas.

A. Foster, Deputy.
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In the District Court of the First Judicial District of

the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Petition for Removal [to U. S. Circuit Court].

PETITION FOR REMOVAL TO THE CIRCUIT
COURT OF THE UNITED STATES, DIS-

TRICT OF IDAHO, NORTHERN DIVI-

SION.

To the Honorable, the District Court of the First

Judicial District of the State of Idaho, in and

for the County of Kootenai:

Your petitioner, Coeur d'Alene Lumber Company,

a corporation, respectfully shows to this Honorable

Court

:

That it is the defendant in the above-entitled ac-

tion, which is of a civil nature, and that the matter

and amount in dispute in this cause exceeds the sum

or value of Two Thousand Dollars ($2,000), exclu-

sive of interests and costs.

That the above-entitled action was begun in this

court by the filing of the complaint herein on the

20th day of April, 1908, and that the summons and

complaint herein was served upon the defendant on

the 23d day of April, 1908, at Kootenai County, State

of Idaho.
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That the defendant, Coeur d'Alene Lumber Com-

pany, is, and at all of the times herein mentioned was

a corporation duly organized and existing under and

by virtue of the laws of the State of Washington.

That the controversy herein is between citizens of

different States. That the plaintiff, George Good-

win, was, at the time of the commencement of this

action, and still is a citizen of the State of Idaho,

residing at Ooeur d'Alene, Kootenai County, in said

State, and that your petitioner, Coeur d'Alene Lum-

ber Company, was, at the time of the commence-

ment of this action and still is a corporation, duly

organized and existing under and by virtue of the

laws of the State of Washington, and a citizen of

the State of Washington, and of no other State, and

not a resident of the State of Idaho, and that your

petitioner desires to remove this action, before the

trial thereof, into the Circuit Court of the United

States, District of Idaho, Northern Division.

And your petitioner offers herewith good and suffi-

cient bond and surety for its entering in the Circuit

Court of the United States, District of Idaho, North-

ern Division, on the first day of its next session, a

copy of the record in this action, and for paying all

costs that may be awarded by the said Circuit Court

of the United States if said Court shall hold that this

action was wrongfully and improperly removed

thereto.

And your petitioner therefore prays that said sur-

ety and bond may be accepted and that this said ac-

tion may be removed into the Circuit Court of the

United States, District of Idaho, Northern Division,
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pursuant to tlie statute of tlie United States in such,

case, made and provided, and tliat no further pro-

ceeding may be had herein in this court, and it will

ever pray.

[Seal] COEUR D'ALENE LUMBER COM-
PANY,

By J. T. CARROLL,
Vice-Pres. & Gen. Mgr.

R. E. McFARLAND,
Attorney for Defendant, P. O. Address, Coeur

d'Alene, Idaho.

State of Idaho,

County of Kootenai,—ss.

J, T. Carroll, being first duly sworn, deposes and

says: That I am the Vice-president and General

Manager of Coeur d'Alene Lumber Company, the pe-

titioner in the foregoing petition named, and make

this verification for and on behalf of said petitioner

;

that I have read said petition and know the contents

thereof, and that the same is true of my own knowl-

edge, except as to such matters as are therein stated

upon information and belief, and as to those matters

I believe it to be true.

That this verification is not made by the Presi-

dent or Secretary of said corporation petitioner for

the reason that neither the said President nor Sec-

retary of said corporation petitioner is within the

State of Idaho.

J. T. CARROLL,
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Subscribed and sworn to before me, this 27tli day

of April, 1908.

[Seal] ROGER G. WEARNE,
Notary Public.

[Endorsed] : Filed April 27, 1908. T. L. Quarles,

Clerk of District Court. By Jas. A. Foster, Deputy.

Bond [on Removal to U. S. Circuit Court].

In the District Court of the First Judicial District of

the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

BOND.
Know All Men by These Presents, That we, Coeur

d'Alene Lumber Company, a corporation, organized

and existing under and by virtue of the laws of the

State of Washington, as principal, and James H.

Harte and Albert V. Chamberlin, as sureties, are

held and firmly bound unto George Goodwin, plain-

tiff in the above-entitled cause, his successors and

assigns, in the smn of Five Hundred Dollars ($500),

lawful money of the United States of America, for

the payment of which, well and truly to be made,

we and each of us bind ourselves and each of us, our

heirs, successors, executors and administrators,
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jointly and severally, firmly, by these presents.

The condition of . this obligation is such that

whereas said Coeur d'Alene Lumber Company has

applied by petition to the District Court of the First

Judicial District of the State of Idaho, in and for

the County of Kootenai, for the removal of a certain

cause, therein pending, wherein George Goodwin, is

plaintiff and said Coeur d'Alene Lumber Company,

a corporation, is defendant, to the Circuit Court of

the United States, District of Idaho, Northern Di-

vision, for further proceedings, on grounds in said

petition set forth, and that all further proceedings

in said action in said District Court be stayed.

Now, therefore, if said petitioner, Coeur d'Alene

Lumber Company, a corporation, shall enter in said

Circuit Court of the United States, District of Idaho,

Northern Division, aforesaid, on or before the first

day of the next regular session, a copy of the records

in said action, and shall pay or cause to be paid all

costs that may be awarded therein by said Circuit

Court of the United States, if said Court shall hold

that said action was wrongfully or improperly re-

moved thereto, then this obligation shall be void;

otherwise it shall remain in full force and effect.

COEUR D'ALENE LUMBER COMPANY.
[Seal]

By J. T. CARROLL,
Vice-Pres. and Gen. Mgr.

JAMES H. HARTE, [Seal]

ALBERT V. CHAMBERLIN. [Seal]
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State of Idaho,

County of Kootenai,—ss.

James H. Harte and Albert V. Chamberlin, the

sureties whose names are subscribed to the foregoing

bond, being first severally duly sworn, each for him-

self deposes and says:

That he is a resident, householder and freeholder

of Kootenai County, State of Idaho, and is worth the

sum specified in said bond, over and above his just

debts and liabilities, exclusive of property exempt

from execution.

JA]MES H. HARTE.
ALBERT V. CHAIIBERLIN.

Subscribed and sworn to before me, this 27th day

of April, 1908.

[Seal] ROGER G. WEARNE,
Notary Public.

Approved this 27th day of April, 1908.

WILLIAM W. WOODS,
Judge of the District Court.

State of Idaho,

County of Kootenai,—ss.

James H. Harte and Albert V. Chamberlin, the

sureties whose names are subscribed to the within

bond, being first severally duly sworn, each for him-

self, deposes and says : That he resides within Koote-

nai County, State of Idaho, and is a householder and

freeholder therein and is worth the sum of Five Hun-



vs. George Goodwin. 25

dred Dollars ($500), over and above all property ex-

emjDt from sale on above execution.

JAMES H. HARTE.
ALBERT V. CHAMBERLIN.

Subscribed and sworn to before me, tMs 27tli day

of April, 1908.

[Seal] ROGER G. WEARNE,
Notary Public.

This bond approved by me, this 27th day of April,

1908.

WILLIAM W. WOODS,
Judge of the District Court.

[Endorsed] : Filed April 27, 1908. T. L. Quarles,

Clerk Dist. Court. By Jas. A. Foster, Deputy.

In the District Court of the First Judicial District of

the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Demurrer to Complaint.

Now, comes the above-named defendant and de-

murs to the complaint of the plaintiff herein and for

cause of demurrer alleges

:

That said complaint does not state facts sufficient

to constitute a cause of action against this defend-

ant.
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Wherefore, defendant prays that plaintiff take

nothing by his said action and that the same be dis-

missed with costs to defendant.

R. E. McFAELAND,
Attornej^ for Defendant.

P. O. Address: Coeur d'Alene, Idaho,

[Endorsed] : Filed April 27, 1908. T. L. Quarles,

Clerk Dist. Court. By Jas. A. Foster, Deputy.

In the District Court of the First Judicial District of

the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

A^S.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Admission of Service of Demurrer.

Service of the demurrer of the defendant to the

comjDlaint of the plaintiff in the above-entitled action,

by recei23t of a true copy thereof at Coeur d'Alene

City, Kootenai County, State of Idaho, this 28th day

of April, 1908, is hereby admitted.

R. T. MORGAN and

EDWIN McBEE,
Attorneys for Plaintiff.

[Endorsed] : Filed April 28, 1908. T. L. Quarles,

Clerk Dist. Court. By Jas. A. Foster, Deputy.
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In the District Court of the First Judicial District

of the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

vs.

OOEUR D'ALENE LUMBER COMPANY (a Cor-

poratiou),

Defendant.

Order of Removal [to U. S. Circuit Court].

This cause coming on for hearing upon the appli-

cation of the defendant herein for an order trans-

ferring this cause to the Circuit Court of the United

States, District of Idaho, Northern Division, and it

appearing to the Court that the defendant has filed

its petition for such removal in due form of law, and

that the defendant has filed its bond, duly condi-

tioned, with good and sufficient sureties, as provided

by law, and it appearing to the Court that this is a

proper cause for removal to said Circuit Court,

—

Now, therefore, it is hereby ordered and adjudged

that this cause be, and it is hereby removed to the

Circuit Court of the United States, District of Idaho,

Northern Division, and the clerk is hereby directed

to make up the record in said cause, for transmission

to said court forthwith.

Done in open court this 27th day of April, 1908.

WILLIAM W. WOODS,
Judge of the District Court.
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[Endorsed] : Filed April 28, 1908. T. L. Quaiies,

Clerk of Dist. Court. B}^ Jas. A. Foster, Deputy.

In the District Court of the First Judicial District

of the State of Idaho, in and for the County of

Kootenai.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration)
,

Defendant.

Certificate [to Record on Removal].

State of Idaho,

County of Kootenai,—ss.

I, T. L. Quaiies, Clerk of the District Court of

the First Judicial District of the State of Idaho, in

and for the County of Kootenai, do hereby certify

that the foregoing, consisting of twentj^-four pages

(exclusive of this certificate), is a true, correct and

complete cop}^ of all of the records and files in the

above-entitled action, as the same now appears on file

and of record in my office.

And I further certify that it is the complete record

that I have been directed to transmit to the Circuit

Court of the United States, District of Idaho, North-

ern Division.

In witness whereof, I have hereunto set my hand

and affixed the seal of said District Court at my
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office in Eatlidrum, Kootenai County, State of Idaho,

this 28tli day of April, 1908.

, [Seal] T. L. QUARLES,
Clerk of the District Court.

By Jas. A. Foster,

Deputy Clerk.

[Endorsed] : Filed May 4, 1908. A. L. Richard-

son, Clerk. By M. W. Griffith, Deputy.

State of Idaho,

County of Kootenai,—ss.

D. R. Adams, being first duly sworn, deposes and

says: That at all of the times herein mentioned he

was and is a citizen of the United States of America,

a resident of Kootenai County, State of Idaho, over

the age of twenty-one years, and was and is the duly

appointed, acting and qualified deputy sheriff of

Kootenai County, State of Idaho

;

That he served the annexed subpoena upon Erick

Ostblom. at Coeur d'Alene, Kootenai County, State

of Idaho, on the 17th day of May, 1909, by then and

there leaving with and delivering to said witness a

true and correct copy of said subpoena and by ex-

hibiting to him said original subpoena. Said wit-

ness did not demand any fees.

D. R. ADAMS.

Subscribed and sworn to before me this 18th da}^

of May, 1909.

[Seal] T. L. QUARLES,
Clerk of the District Court.

By ;

Deputy Clerk.
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[Affidavit of Service of Subpoena.]

State of Idaho,

County of Kootenai,—ss.

Harry SaT\yer, being first duly sworn, deposes and

says: That at all of the times herein mentioned he

was and is a citizen of the United States of America,

a resident of Kootenai County, State of Idaho, over

the age of twenty-one years, and was and is the duly

appointed, acting and qualified deputy sheriff of

Kootenai County, State of Idaho

;

That he served the annexed subpoena upon the fol-

lowing named witnesses therein mentioned, as fol-

lows : Upon Jerry McCarter, at St. Maries, Kootenai

County, State of Idaho, on the 13th day of Ma}^, 1909,

by then and there leaving with and delivering a true

and correct copy of said subpoena and exhibiting to

him said original subpoena; upon said witnesses H.

M. Strathern and Fred Amsbaugh at Coeur d'Alene,

Kootenai County, State of Idaho, on the 15th day

of May, 1909, by then and there leaving with the

delivering to each of said last named persons a true

and correct copy of said subpoena and by exhibiting

the original subpoena to each of them; and upon said

witnesses H. Salscheider, H. L. Olson, John T. Smith

and Albert Bro, at Coeur d'Alene, Kootenai County,

State of Idaho, on the 18th day of May, 1909, by then

and there leaving with and delivering to each of said

last named persons a true and correct copy of said

subpoena and by exhibiting the original subpoena to
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each and all of said last named witnesses. Neither

of said witnesses demanded any fees.

H. SAWYER.

Subscribed and sworn to before me this 18th day

of May, 1909.

[Seal] T. L. QUARLES,
Clerk of the District Court.

In the Circuit Court of the United States, District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Notice of Removal [to U. S. Circuit Court].

To George Goodwin, the Above-named Plaintiff, and

to R. T. Morgan and Edwin McBee, His Attor-

neys:

You are hereby notified that, on the 27th day of

April, 1908, by an order of the District Court of

the First Judicial District of the State of Idaho, in

and for the County of Kootenai, the above-entitled

cause was duly removed from said District Court to

the Circuit Court of the United States, for the Dis-

trict of Idaho, Northern Division, and a transcript

of the record in said cause, duly certified by the clerk

of said District Court, was, on the 29th day of April,
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1908, duly transmitted to the clerk of said Circuit

Court of the United States for filing.

Dated this 29th day of April, 1908.

E. E. McFAELAND,
Attorne}^ for Defendant,

P. O. Address, Coeur d'Alene, Idaho.

[Affidavit of Service of Notice of Removal to U. S.

Circuit Court.]

State of Idaho,

County of Kootenai,—ss.

R. E. McFarland, being first duly sworn, deposes

and says : That he is the only attorney of record for

the defendant in the aboye-entitled cause; that he

served the annexed and foregoing notice upon the

above-named plaintiff, at the city of Coeur d'Alene,

Kootenai County, State of Idaho, on the 29th day

of April, 1908, by then and there delivering to Ralph

T. Morgan, one of the attorneys for said plaintiff, a

true and correct co])j of said notice.

That at all of said times Edwin McBee, who re-

sides and has his office at the Village of Rathdrum,

Kootenai County, State of Idaho, was and yet is one

of the attorneys of record of said plaintiff"; that at

all of said times affiant resided and had his office and

still resides and has his office in the city of Coeur

d'Alene, Kootenai Count}^, State of Idaho; that in

each of said places there was and yet is a United

States postoffice, and that between said two places

there was and j^et is a dail}^ comnmnication by mail

;
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that affiant also served said notice upon said plain-

tiff at Coeur d'Alene, Kootenai County, State of

Idaho, on the 29th day of April, 1908, by then and

there depositing in the United States postoffice at

said city of Coeur d'Alene, an envelope, containing

a true copy of said notice, addressed to said Edwin

McBee, at Rathdrmn, Idaho, and affiant prepaid the

postage thereon.

E. E. McFAELAND.
Subscribed and sworn to before me this 29th day

of April 1908.

[Seal] ALBERT V. CHAMBERLIN,
Notary Public.

[Endorsed] : Filed Apr. 30, 1908. A. L. Richard-

son, Clerk. By M. W. Griffith, Deputy.

In the Circuit Court of the United States, District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration)
,

Defendant.
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Appearance [for the Defendant].

To the Clerk of the Above-entitled Court

:

Please enter my appearance as attorney for the

defendant in the above-entitled cause.

April 29th, 1908.

E. E. McFARLAND,
Attorney for Defendant,

P. O. Address, Coeur d'Alene, Idaho.

[Endorsed] : Filed May 2, 1908. A. L. Richard-

son, Clerk. By M. W. Griffith, Deputy.

In the Circuit Court of the United States, District

of Idulio, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALEXE LUMBER COMPANY (a Cor-

poration)
,

Defendant.

Amended Demurrer to Complaint.

Now comes the above-named defendant and files

this its Amended Demurrer to the complaint of

plaintiff in the above-entitled action and for cause of

demurrer alleges

:

That said complaint does not state facts sufficient

to constitute a cause of action against this defend-

ant.
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Wherefore defendant prays that plaintiff take

nothing by his said action and that the same be dis-

missed with costs to defendant.

E. E. McFARLAND,
Attorney for Defendant,

P. O. Address, Coeur d'Alene, Idaho.

State of Idaho,

County of Kootenai,—ss.

I, R. E. McFarland, do hereby certify that I am
the attorney for the defendant in the above-entitled

action and that I have read the above and foregoing

Demurrer and know the contents thereof, and that,

in my opinion, it is well founded in point of law.

Dated this 30th day of April, 1908.

R. E. McFARLAND,
Attorney for Defendant,

P. O. Address, Coeur d'Alene, Idaho.

Service of the foregoing Amended Demurrer, by

receipt of a true copy thereof at Kootenai County,

State of Idaho, this 30th day of April, is hereby

admitted, all rights hereunder reserved.

R. T. MORGAN and

EDWIN McBEE,
Attorneys for Plaintiff.

[Endorsed] : Filed May 2, 1908. A. L. Richard-

son, Clerk. By M. W. Griffith, Deputy.
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In the United States Circuit Court for the Ninth Cir-

cuit, District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Opinion [on the Amended Demurrer to th© Com-

plaint].

R. T. MORGAN, Esq., and EDWIN McBEE,
Esq., Attorneys for Plaintiff.

R. E. McFARLAND, Esq., Attorney for De-

fendant.

DIETRICH, District Judge:

The only objection raised by tbe demurrer is that

the complaint does not state facts sufficient to con-

stitute a cause of action against the defendant. The

complaint exhibits a claim for damages for personal

injuries received by the plaintiff while he was em-

ployed in the defendant's sawmill, it being alleged

that the injury resulted from the defendant's negli-

gence in not providing a safe place for the plaintiff

to work, and in not warning him of the dangerous

character of his employment. Impliedly, it is con-

ceded that a cause of action is stated unless it be held
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tliat the complaint discloses an assumption by the

plaintiff of the risk of the injury which he suffered.

In an action by a servant against the master to re-

cover damages for personal injury, assumption of

risk is an affirmative defense to be pleaded and

proved by the defendant, unless the facts constituting

such a defense are pleaded by the plaintiff, or are

shown by the evidence adduced upon his behalf. It

follows that the defendant cannot avail itself of such

a defense by interposing a general demurrer to the

complaint unless the assumption of risk is fully and

unequivocally alleged.

Had a special demurrer been interposed, I would

be inclined to require the plaintiff to make his com-

plaint more certain and specific in some particulars,

but taking it as it is, its general and somewhat am-

biguous allegations do not necessarily imply the ex-

istence of all of the conditions which must indis-

putably appear before the Court would be justified

in denying to the plaintiff the right to submit his

claim to a jury. The burden not being upon the

plaintiff to negative such a defense, ambiguous aver-

ments relating thereto must be construed liberally in

his favor. The demurrer will be overruled and the

defendant will be given thirty days from the date

hereof in which further to plead to the complaint.

Dated August 5th, 1908.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Eiled Aug. 5, 1908. A. L. Richard-

son, Clerk.
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In tlie United States Circuit Court for the Ninth Cir-

cuit, District of Idaho, Northern Division.

GEOEGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Stipulation Extending Time to Answer.

It is hereby agreed and stipulated by and between

the plaintiff and the defendant in the above-entitled

action that said defendant have sixty (60) days from

the first day of August, 1908, in which to serve and

file its answer to the complaint of plaintiff in the

above-entitled cause, and that plaintiff have twenty

(20) days thereafter in which to demur or move

against said answer.

Dated this 13th day of August, 1908.

R. T. MORGAN,
EDWIN McBEE,

Attorneys for Plaintiff.

R. E. McPARLAND,
Attorney for Defendant,

It is hereby ordered by me, Judge of the above-

entitled Court, that the above stipulation be, and the

same is hereby approved and that the time therein

stipulated for the service and filing of the answer of
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said defendant be, and the same is hereby extended

till the 1st day of October, 1908.

Dated this 17th day of August, 1908.

F. S. DIETEICH,
Judge.

[Endorsed] : Filed Aug. 17, 1908. A. L. Eichard-

son, Clerk.

[Order Overruling the Amended Demurrer to the

Complaint.]

At a stated term of the Circuit Court of the United

States, for the District of Idaho, held at Boise,

Idaho, on Wednesday, the 5th day of August,

1908. Present: Hon. FEANK S. DIETEICH,
Judge.

No. 418.

Northern Division.

GEOEGE GOODWIN
vs.

COEUE D'ALENE LUMBEE COMPANY (a Cor-

poration),

On this day was announced the decision of the

Court upon the Amended Demurrer to the Com-

plaint herein, heretofore argued and submitted. Or-

dered that said demurrer be, and the same is hereby

overruled, and said defendant is given thirty days

from this date in which to further plead to the Com-

plaint herein.



40 The Coeur D'Alene Lumber Company

In the United States Circuit Court for the Ninth Cir-

cuit, District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Answer.

Now, comes tlie above-named defendant and for

answer to the complaint of plaintiff herein, says

:

I.

Defendant denies that when it hired and employed

plaintiff, in May, 1907, to work for defendant in its

sawmill, plaintiff had never done any work in or

about a sawmill, or was wholy inexperienced or ig-

norant in or about such work, or as to the machin-

ery or operation of sawmills, and denies that said

plaintiff informed defendant that he had never done

any work in or about sawmills, or was wholly inex-

perienced or ignorant in or about such work, or as

to the machinery or operation of sawmills, and de-

nies that, for about one month, immediately after

plaintiff had been so employed by defendant, plaintiff

was employed by defendant on the log-deck in get-

ting logs out of the water, and to defendant's mill.

II.

Defendant denies that on or about June 1st, 1907,

or at any other time, Herman Saltsider was the fore-
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man, manager or superintendent of said defendant,

or that said Saltsider had full control of the hiring

or discharging of the employees of defendant in or

about said sawmill, or of the kind, character or place

of performance of the work or labor of said em-

ployees, or the control, management or custody of the

machinery used in or about said sawmill, or the kind

or character of work to be done or performed there-

in, or that he was then and there, or at any time or

place acting in said capacity, or as such foreman,

manager or superintendent for defendant, or that the

said Saltsider requested or directed the plaintiff to

change from the place where he had been working,

on said log-deck, to w^ork or labor for said defendant

in the capacity, known in sawmills or among sawmill

laborers as '^tailing the edger," and denies that plain-

tiff was required to stand in a space about two feet

wide and three feet long, at the rear of said edger-

table, and denies that it was plaintiff's duty, in such

employment, or in such position, to remove the said

waste products or edgings from the edger, or deposit

them in a conveyor underneath said tables, in which

they were carried away, and denies that plaintiff

acted under said alleged manager, Saltsider, or con-

tinued to so work until he was injured, as alleged in

said complaint, or at all.

III.

Defendant denies that the said work, or any work

which plaintiff did, or which he was directed to do by

said defendant, as aforesaid, or at all, was danger-

ous work, or that the place where the plaintiff was

directed to stand in performing said work or labor
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was not large enough to permit plaintiff or any la-

borer to stand therein or work or labor with safety

to himself, or that the work required by defendant

of plaintiff, as aforesaid, or at all, was too great for

one person to perform, or in the attempted perform-

ance thereof was fraught with great or other danger

to plaintiff, or to any person engaged in the opera-

tion of such work, or at all, or that the plaintiff, at

said time, or at any time, was ignorant of the dangers

attendant upon the performance of said labor, or

was ignorant or inexperienced as alleged in said com-

plaint, or at all, or did not know or appreciate the

alleged danger incident to the performance thereof,

or that the defendant, at all of said times, or at the

time of putting plaintiff to work as aforesaid, or at

any other time, did know or fully realize that said

work was dangerous or that the labor required was

too great to be performed by one ordinary man, in

safety, or otherwise, or did know that the place pro-

vided for plaintiff to work was not sufficiently large

to enable plaintiff to work with safety to himself, or

that said defendant, or its agents, or officers did not

give plaintiff any instructions whatever as to the

dangers attendant upon such work, or inform him of

the dangerous place in which he was required to work,

or of the fact that more work was required of him

than could be safely performed by one laborer, and

defendant denies that it is the custom in mills of such

capacity as defendant's mills, universally or at all,

to have more than one man employed to do the work

required to be done by plaintiff, as alleged in said

complaint, or at all, or that said defendant knew that
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it was the custom in mills of sucli capacity univer-

sally or otherwise, to have more than one man em-

ployed to do the Avork required to be done by plain-

tiff, as alleged in said complaint, or that the person

who had been employed in the performance of said

duty, prior to the employment of plaintiff by de-

fendant, had quit or refused to work longer at said

work for the reason that the labor thereof was too

great for one man to perform, or that such person

had so notified the defendant that the said labor was

too great for one man to perform, or that plaintiff

had no knowledge of said facts, and defendant de-

nies that plaintiff had not had ordinary experience,

or did not, at said time, or at any other time, have

even ordinary knowledge of the dangers incident to,

or connected with the operation of sawmills in gen-

eral, or at all, or of the said alleged work in partic-

ular, or had not the ability or understanding to know

or appreciate the dangers of said position or common
ordinary dangers incident to or in connection with

the operation of sawmill machinery, or of machin-

ery in general, or then and there knew no more about

such machinery, or any machinery, than a child of

the age of fourteen years or of ordinary intelligence.

IV.

Defendant denies that on or about June 9, 1907,

or at any other time, after plaintiff had been em-

ployed for eight days tailing the edger, or at all, or

while plaintiff was in the discharge of his duties, as

alleged in said complaint, or at all, or exercising rea-

sonable care or caution, or without any fault, negli-

gence or carelessness on the part of plaintiff, plain-
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tiff's right leg was caught between a board passing

from the edger-table to the table with live rollers,

beyond the place where plaintiff was standing, or at

all, or that plaintiff was pushed or dragged by means

thereof until his leg was fastened or pinioned against

said table beyond said edger-table, or at all, or was

pinched or crowded between said table and the said

board, or the flesh, muscles, tendons, bones or blood

vessels of plaintiff's right leg were bruised, wounded,

lacerated or mangled in a most shocking or painful

manner, or in any other manner, or at all, or that the

cords or ligaments of said leg were so cut, bruised

or mangled that plaintiff was forced to quit said em-

ployment, or at all, or that plaintiff went to a hospi-

tal or received treatment therein, at the town of

Coeur d'Alene, or at all, or afterwards, at other

places, or in the care of physicians, until finally in

December, 1907, or at any other time, after two opera-

tions had been performed in a vain or other attempt

to cure said injury, it became necessary to amputate

or cut off said leg in order to save plaintiff's life,

or at all, or in December, 1907, said leg was ampu-

tated or removed, at a point two inches above the

knee joint, or at all, and denies that said amputation

of said leg was caused or made necessary by the al-

leged injury received by plaintiff in the mill of de-

fendant, or at all, and denies that plaintiff's said

leg was ever injured in the mill of defendant, and de-

nies that, at the time of receiving said injury, plain-

tiff was standing in the place in which he was di-

rected to stand by said alleged manager, Saltsider,

in the performance of the duties required of him, or
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that said leg was cut or injured by reason of the neg-

ligence or carelessness of said defendant in provid-

ing a place of insufficient size for plaintiff to stand

in the performance of his said labor, or in requir-

ing plainti:ff to do more work than should be required

of one laborer or as well as on account of the failure

of defendant to warn plaintiff of the danger incident

to said place or the performance of said labor, or

that the board which plaintiff alleges caught plain-

tiff's leg, as aforesaid, was a very wide board, or

came across said table or projected or filled a large

portion of the space provided for plaintiff to stand

in, or left no remaining roomi sufficient for plaintiff

to stand or perform the labor required of him, and

defendant denies, that, at the time alleged in the com-

plaint, or at any other time, or that at the time plain-

tiff, alleged to have received said injury, plain-

tiff, on account of his inexperience at such work, or

his general ignorance or inexperience, did not un-

derstand or appreciate the danger of said position

or of said labor, or was not or had not, at any time,

been warned thereof by the defendant, or that the

defendant, at all times, or any time, was aware of

said danger as well as of the inexperience or igno-

rance of the defendant, or that the defendant was'

aware of the inexperience or ignorance of the defend-

ant, and defendant denies that the shock or any shock

produced by said alleged injury was of a very pain-

ful or other character, or has already shattered plain-

tiff's entire nervous system or has ruined plaintiff's

physical health permanently, or otherwise, or at all,

or that plaintiff has suffered or still suffers great
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pain, or has been or now is unable to sleep or rest,

or that his said alleged injuries are permanent or

lasting or of any other character at all, or that plain-

tiff's entire usefulness is hopelessly imi^aired or de-

stroyed.

y.

Defendant denies that plaintiff, while in its em-

ploy, or at all, received any injuries through the care-

lessness or negligence of defendant or by or through

the fact that plaintiff was required to perform more

work than one man could safely perform, or was

not given a sufficient space in which to stand while

performing such work, or at all, and denies that

plaintiff's said leg was bruised, wounded, mangled

or otherwise injured while in the employ of defend-

ant.

YI.

Defendant denies that plaintiff has been compelled

to pay, or has paid hospital or surgeon's fees or ex-

penses in connection with the treatment or amputa-

tion of his leg, in the sum of Four Hundred Dollars

($400), or any other sum, on account of any injury

received by him while in defendant's employ, and

denies' that by reason of the alleged injury of plain-

tiff, plaintiff has been damaged in the sum of Twenty

Thousand Dollars ($20,000) or any other sum, and

denies that by reason of any injury which plaintiff

received while in the employ of said defendant, he

has been damaged in the sum of Twenty Thousand

Dollars ($20,000) or any other sum whatever, or at

aU.
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And for another, further, separate and affirmative

answer and defense herein, defendant alleges

:

I.

That at all of the times mentioned in the complaint

herein, defendant was and yet is a corporation duly

organized and existing under and by virtue of the

laws of the State of Washington and authorized to

do business in the State of Idaho, and was engaged

in the business and occupation of manufacturing and

selling lumber, with its principal place of business

at the City of Coeur d'Alene, Kootenai County, State

of Idaho, and had, in writing, accepted the provi-

sions of the Constitution of the State of Idaho, and

had filed a certified copy of its Articles of Incorpo-

ration, duly certified by the Secretary of the State

of "Washington, with the County Recorder of Koote-

nai County, State of Idaho, and had caused to be

filed with the Secretary of the State of Idaho, a copy

of said certified copy of said Articles of Incorpo-

ration, duly certified by the said Recorder of Koote-

nai Count}^, and had filed in the office of the Secre-

tary of the State of Idaho, in the office of the County

Recorder of said Kootenai County, and in the office

of the clerk of the District Court of the First Judi-

cial District of the State of Idaho, the written desig-

nation of Coeur d'Alene as the principal place of

business of said corporation, and the designation of

a person upon whom process, issued against said

corporation under the laws of the State of Idaho, may

be served, and that at all of said times, defendant

had complied with all of the provisions of the Con-

stitution and Laws of the State of Idaho with ref-
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erence to foreign or nonresident corporations doing

business in the State of Idaho.

11.

That, if said plaintiff was injured as set forth in

his complaint herein, or at all, or if the accident to

the plaintiff occurred as alleged in said complaint, or

at all, the conditions surrounding the same, and

everything in connection therewith, were well known

to the plaintiff at and before the time of said acci-

dent, and that all danger or hazard in connection

therewith was, at all times, known to said plaintiff,

and, in accepting said employment and in perform-

ing said work, which he is alleged to have been per-

forming at the time of said accident, he assumed all

risks and hazards in connection therewith, and part

of the consideration of his employment by the de-

fendant, to do the work which he was performing

at the time of said accident, was, that he, the said

plaintiff, should assume entirely all risk or risks in-

cident thereto or connected therewith, and holding

the defendant harmless in the event of an}^ injury

such as is complained of in the plaintiff's complaint.

Wherefore, this defendant prays that the plaintiff

take nothing herein; that this action be dismissed,

and that it have its costs and disbursements herein

incurred.

E. E. McFARLAND,
Attorney for Defendant.

P. O. Address: Coeur d'Alene, Ida.
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State of Idaho,

County of Kootenai,—ss.

J. T. Carroll, being first duly sworn, deposes and

says: That he is General Manager and Vice-presi-

dent of the above-named corporation defendant, and

that he makes this verification for and on behalf of

said corporation defendant; that there is no other

officer, agent or manager of said corporation defend-

ant in the State of Idaho to make said verification

;

that affiant has read the foregoing answer and knows

the contents thereof, and that the same is true of his

own knowledge, except as to the matters therein

stated upon information and belief, and as to those

matters he believes the same to be true.

J. T. CARROLL.

Subscribed and sworn to before me, this 21st day

of September, 1908.

V. W. PLATT,
Notary Public.

Service of the foregoing Answer, by receipt of a

true copy thereof, this 21st day of September, 1908,

at Kootenai County, State of Idaho, is hereby ad-

mitted.

R. T. MORGAN,
EDWIN McBEE,

Attorneys for Plaintiff.

[Endorsed] : Filed Sept. 23, 1908. A. L. Richard-

son, Clerk. By M. W. Griffith, Deputy.
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[Stipulation Postponing the Trial.]

In the United States Circuit Court for the Ninth

Circuit, District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation),

Defendant.

STIPULATION POSTPONING CASE.

It is hereby agreed and stipulated by and between

the plaintiff and the defendant in the above-entitled

action that the trial of said action be postponed and

continued till the next regular spring term of the

above-entitled court.

Dated this 7th day of November, 1908.

R. T. MORGAN,
EDWIN McBEE,
Attorneys for Plaintiff.

R. E. McEARLAND,
Attorney for Defendant.

Good and sufficient reason appearing therefor, it

is hereby ordered that the above and foregoing stip-

ulation be, and the same is hereby approved and al-

lowed, and the trial of said cause is hereby ordered

postponed and continued as in said stipulation spec-

ified.

Dated this day of November, 1908.

Judge.
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[Endorsed] : Filed Nov. 11, 1908. A. L. Richard-

son, Clerk. By M. W. Griffith, Deputy.

In the Circuit Court of the United States, District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation)

,

Defendant.

Stipulation [that the Defendant Corporation has

Complied with the Constitution, etc.].

It is hereby agreed and stipulated by and between

plaintiff and defendant in the above-entitled action:

That at all of the times mentioned in the complaint

and answer herein the defendant had complied with

the Constitution and all of the laws of the State of

Idaho in respect to the nonresident and foreign in-

corporations doing business in said State and was

authorized to do business in the 'State of Idaho and

had filed certified copies of its articles of incorpora-

tion, and had designated an agent upon whom
process issued out of the courts of said State may
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be served as required by the statutes of the State of

Idaho.

Dated this 20th day of May, 1909.

R. T. MORGAN,
EDWIN McBEE,
Attorneys for Plaintiff.

R. E. McFARLAND,
Attorney for Defendant.

[Endorsed] : Filed May 22, 1909. A. L. Richard-

son, Clerk.

[Instruction for a Verdict Requested by the Defend-

ant.]

In the Circuit Court of the United States of the Dis-

trict of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation)

,

Defendant.

INSTRUCTIONS REQUESTED BY DEFEND-
ANT.

Comes now the defendant by its attorney of record

and requests the Court to give the following instruc-

tions:

Gentlemen of the jur}^, you are instructed to re-

turn a verdict in this case in favor of the defendant.

[Endorsed] : Filed May 22, 1909. A. L. Richard-

son, Clerk.
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[Order Fixing Time to Prepare Bill of Exceptions,

etc.]

In the Circuit Court of tJie United States for the

District of Idako, Noi'thern Division.

GEOEGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation)

,

Defendant.

ORDER EXTENDING TIME TO PROPOSE
AND SERVE BILL OF EXCEPTIONS
AND AFFIDAVITS ON MOTION FOR
NEW TRIAL.

The plaintiff consenting thereto, and good and

sufficient reasons appearing therefor, upon the mo-

tion of R. E. McFarland, the attorney for the de-

fendant in the above-entitled action, it is hereby

ordered that said defendant have sixty (60) days

from the date hereof, in which to prepare, pro-

pose, serve and present, its bill of exceptions, con-

taining all of the exceptions and proceedings taken

in, and upon the trial of the said cause, and also in

which to file and serve affidavits on motion for new

trial therein.

Said bill of exceptions to contain all of the testi-

mony, rulings, exceptions and proceedings had dur-

ing the trial of the above-entitled action, and may be

used upon motion for a new trial herein, and upon
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an appeal in the event that such new trial is denied.

Dated this 22d day of May, A. D. 1909.

FEANK S. DIETEICH,
Judge.

[Endorsed] : Filed May 22, 1909. A. L. Richard-

son, Clerk.

[Further Notice of Intention to Move for a New
Trial.]

In the United States Circuit Court for the Ninth

Circuity District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation),

Defendant.

NOTICE OF INTENTION TO MOVE FOR A
NEW TRIAL.

To the Above-named Plaintiff, and to Edwin McBee
and R. T. Morgan, Attorneys for Plaintiff

:

You and each of you will please take notice that,

in addition to the notice given by defendant in open

court at Moscow, Idaho, on the 24th day of May,

1909, of its intention to move for a new trial herein,

and without waiving said notice, now comes the

above-named defendant and further gives notice of

its intention to move for a new trial in said action

for the following causes materially affecting the sub-

stantial rights of defendant.
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I.

Irregularity in the proceedings of the Court, by

which the defendant was prevented from having a

fair trial.

II.

Irregularity in the proceedings of the adverse

party, by which defendant was prevented from hav-

ing a fair trial.

III.

Surprise which ordinary prudence could not have

guarded against.

IV.

Newly discovered evidence material for the de-

fendant, which it could not with reasonable diligence

have discovered and produced at the trial.

V.

Excessive damages appearing to have been given

under influence of passion or prejudice.

VI.

Insufficiency of the evidence to justify the verdict.

VII.

That the verdict is against law.

VIII.

Error in law occurring at the trial and excepted to

by the defendant.

Said motion for a new trial will be made and based

upon affidavits so far as the question of newly-dis-

covered evidence is concerned, and upon the plead-

ings, papers, files and minutes of the Court and

Clerk, as well as upon the reporter's transcript of

his shorthand notes, and upon any and all bills of

exceptions which may have been served and filed at
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tlie time of hearing of said motion as to all of the

other causes or grounds for a new trial.

R. E. McFARLAND,
Attorney for Defendant,

P. 0. Address Coeur d'Alene, Idaho.

Service of the foregoing Notice, by receipt of a

true copy at Coeur d'Alene, Kootenai County, State

of Idaho, this 28th day of May, 1909, is hereby ad-

mitted.

R. T. MORGAN,
EDWIN McBEE,

Attorneys for Plaintiff,

P. 0. Address, Coeur d'Alene, Idaho.

[Endorsed] : Filed May 30, 1909. A. L. Richard-

son, Clerk.

[Stipulation Concerning the Taxation of Costs.]

In the Circuit Court of the United States, District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation),

Defendant.

It is hereby stipulated and agreed by and between

the plaintiff and the defendant in the above-entitled

action, by and through their respective counsel, that,

in taxing plaintiff's costs in said action, there be al-
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lowed to him, exclusive of the costs and fees of the

clerk of the ahove-named court, the sum of One Hun-

dred Four and 5/100 Dollars, which includes ser-

vice of subpoenas, witnesses' fees, and mileage, and

that in taxing said costs, the clerk of this court be

and he is hereby authorized to add thereto the

amount of his costs and fees, incurred by plaintiff,

and place the result or sum total in the judgment

herein, as plaintiff's costs recovered against the de-

fendant in the above-entitled action.

Dated and signed this the 27th day of May, 1909.

R. T. MORGAN,
EDWIN McBEE,

Attorneys for Plaintiff.

R. E. McEARLAND,
Attorney for Defendant.

$104.05

Clerk's fees, 10.10

$114.15

[Endorsed] : Filed May 31, 1909. A. L. Richard-

son, Clerk.

United States Circuit Courts Northern Division, Dis-

trict of Idaho.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUE D'ALENE LUMBER COMPANY (a

Corporation),
'\ Defendant.
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Verdict.

We, the jury in the above-entitled cause, find for

the plaintiff, and assess the damages at the sum of

$3,000.

AECHIE O. MARTIN,
Foreman.

[Endorsed] : Filed May 22, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation),

Defendant.

Judgment.

This action came on regularly for trial. The said

parties appeared by their attorneys. A jury of

twelve persons was regularly impaneled and sworn

to try said action. Witnesses on the part of plain-

tiff and defendant were sworn and examined. After

hearing evidence, the argiunent of counsel, and in-

structions of the Court, the jury retired to consider

of their verdict and subsequently returned into court,

and, being called, answered to their names, and say

they find a verdict for the plaintiff, in the sum of

$3,000.00.
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Wherefore, by virtue of the law, and by reason of

the premises aforesaid, it is ordered and adjudged,

that said plaintiff have and recover from said de-

fendant the smu of $3,000.00, with interest thereon

at the rate of seven per cent per annum, from the

date hereof until paid, together with said plaintiff's

costs and disbursements incurred in this action,

amounting to the sum of $114.15.

Judgment rendered May 22d, 1909.

United States of America,

District of Idaho,—ss.

I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do here-

by certify that the above and foregoing is a true

and correct copy of the Judgment in said cause en-

tered in Judgment Book 2 of said Court, at page 192.

Witness my hand and the seal of said court this

22d day of May, 1909.

[Seal] A. L. RICHAEDSON,
Clerk.

In the United States Circuit Court for the Ninth

Circuit, District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation)

,

Defendant.
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Stipulation and Order Extending Time to File De-

fendant's Bill [of Exceptions].

It is hereby stipulated and agreed, by and between

the plaintiff and the defendant in the above-entitled

action, that, in addition to the time heretofore

granted defendant, b}' an order of the above-entitled

court, in which to prepare, propose and serve its bill

of exceptions containing all of the proceedings had

during the trial of this action, the defendant have

thirty (30) days in which to prepare, propose and

serve its said bill of exceptions herein, and that

plaintiif have 30 days thereafter in which to prepare,

propose and serve amendments to said bill of excep-

tions.

Dated this 23d day of June, 1909.

EDWIN McBEE,
R. T. MORGAN,
Attomej^s for Plaintiff.

R. E. McFARLAND,
Attorney for Defendant.

Upon reading the filing the foregoing stipulation,

and good and sufficient reasons appearing therefor,

upon motion of R. E. McFarland, the attorney for

the defendant in the above-entitled action, it is here-

by ordered that said stipulation be and the same is

hereby approved, and that, in addition to the time

heretofore granted the defendant in which to pre-

pare, propose and serve its bill of exceptions con-

taining all the proceedings had during the trial of

the above-entitled action, thirty (30) days further

time be, and the same is hereby granted said defend-
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ant in which to prepare, propose and serve said bill

of exceptions.

Dated tins 6tli day of July, 1909.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed July 6, 1909. A. L. Richard-

son, Clerk.

In the United States Circuit CouH for the Ninth

Circuit, District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation),

Defendant.

Stipulation Postponing Time of Hearing Petition

for a New Trial.

It is hereby agreed and stipulated, by and between

the plaintiff and the defendant in the above-entitled

action, by and through their respective attorneys, as

follows

:

I.

That the hearing of the petition of defendant for

a new trial herein be, and the same is continued over

the October term of the above-entitled court, and to

such time and place as ma}^ be hereafter agreed upon

by the parties hereto.
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II.

That, if the parties fail to agree upon the time and

place of the hearing of said petition, then the time

and place of such hearing may be fixed by either

party upon fifteen (15) days' notice, in writing,

thereof, being served upon the adverse party.

III.

That all the other stipulations and agreements con-

tained in the stipulation heretofore filed herein, and

made and dated on the 25th day of June, A. D. 1909,

by and between said parties, as to the hearing of said

petition for a new trial, be and the same are hereby

continued in full force and effect.

Dated this 16th day of October, A. D. 1909.

R. T. MOEGA^,
EDWIN McBEE,

Attorneys for Plaintiff.

R. E. McFARLAND,
Attorney for Defendant.

Good and sufficient reasons appearing therefor, it

is hereby ordered that the above and foregoing stip-

ulation, and all of the conditions and provisions

thereof, be and the same is hereby approved, and the

hearing of the petition for a new trial herein be, and

the same is hereby postponed according to the terms

and conditions of said stipulation.

Dated this 18th day of October, A. D. 1909.

FRANK S. DIETRICH,
Judge.

[Endorsed] : Filed, Oct. 18, 1909. A. L. Richard-

son, Clerk.
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Defendant's Bill of Exceptions.

In the United States Circuit Court for the Ninth Cir-

cuity District of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintife,

vs.

COEUE D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

[Proceedings had May 20, 1909.]

Be it remembered that heretofore, to wit, on the

20th day of May, A. D. 1909, being one of the days

of the May term of the United States Circuit Court

for the Ninth Judicial Circuit, District of Idaho,

Northern Division, before the Honorable Frank

S. Dietrich, Judge of said court presiding, and a

jury, this cause came on for trial on the pleadings

heretofore filed herein, Messrs. Edwin McBee and

Ralph T. Morgan appearing as attorneys for plain-

tiff, and R. E. McEarland appearing as attorney for

defendant. And thereupon the following evidence

and exhibits were introduced and the following pro-

ceedings had, to wit

:

Stipulation.

If your Honor please, counsel upon both sides have

agreed to stipulate in open court, and do hereby

stipulate, that either party may have sixty days from

the date of the rendition of the judgment herein in
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which to prepare and serve a bill of exceptions con-

taining all of the testimony and proceedings had in

this cause and all of the exceptions taken to the rul-

ings of the Court, and in which to prepare, serve and

file affidavits on motion for a new trial.

The COURT.—Very well, it is so ordered.

Order Excluding Witnesses From Courtroom.

Mr. McPAELAND.—If your Honor please, before

counsel makes his opening statement, I desire to ask

your Honor to enforce the rule with reference to

the exclusion of witnesses at this time ; I would ask

that that be done.

The COURT.—Very well ; all the witnesses in this

case will be excluded from the courtroom during the

trial. You, however, should remain out here in the

hall, and not make any more noise than necessary.

The building is very noisy. I don't know that you

will need your witnesses here during the afternoon,

will you, Mr. McFarland?

Mr. McFARLAND.—I think not, your Honor. I

would like to have Mr. Salscheider, who is the only

representative of the defendant here, remain in the

room with me ; he takes the place of the defendant.

The COURT.—Very well. Just a moment, gentle-

men
; how many witnesses have you ?

Mr. McFARLAND.—All the witnesses for the de-

fendant stand up.

Mr. McBEE.—We have here, besides the plaintiff,

three witnesses. I think that we will finish with all

the witnesses we have here this afternoon.

The COURT.—All of the witnesses for the plain-

tiff should remain in the hallway. The jurors who
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are not upon this jury may be excused until to-mor-

row morning at ten o 'clock ; they may remain in the

courtroom if they desire—that is, the jurors. This

is optional with them, but you will not be required

to be here until to-morrow morning at ten o'clock.

Opening Statement on Behalf of Plaintiff.

Mr. McBEE.—If the Court please, and gentlemen

of the jury, this is an action brought by George Good-

win against the Coeur d'Alene Lumber Company.

The complaint is not very long, and I will read it in

order that you may be advised as to the issues.

Omitting the title of the court and the cause, it was

brought in the District Court of Kootenai County,

Idaho, and transferred to this court. Paragraph one

alleges that the defendant is a corporation.

Paragraph two : That in May, 1907, the defendant

hired and employed the plaintiff to work for the de-

fendant in its said sawmill ; then when the defendant

so hired and employed plaintiff, the plaintiff had

never done any work in or about a sawmill, and was

wholly inexperienced and ignorant in and about such

work and as to the machinery and operation of the

sawmills, and so informed the defendant; that for

about one month immediately after plaintiff had been

so employed by defendant, plaintiff was employed by

defendant on the log deck in getting logs out of the

water and to defendant's mill.

Paragraph three: That about June 1, 1907, Her-

man Salscheider, who then and there was the fore-

man, manager or superintendent of said defendant,

having full control of the hiring and discharging of

the employees of the defendant in and about said mill,
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and of the kind, character and place of performance

of the work and labor of said employees, and the con-

trol, management, and custody of the machinery

used in and about said mill, and the kind and char-

acter of work to be done and performed therein, then

and there acting in said capacity and as such fore-

man, manager and superintendent for defendant, re-

quested and directed the plaintiff to change from the

place where he had been working as aforesaid on

said log deck, and to work and labor for the said de-

fendant in the capacity known in sawmills and among

sawmill laborers as tailing the edger ; that the duties

of said labor so requested by said defendant to be

performed by plaintiff required plaintiff to assume

a station on said sawmill back of what is known as

the edger-table, at which table the boards sawn from

the saw-logs in said sawmill have their edges or sides

triromed to suit the convenience and requirements of

the management of said sawmill, and required plain-

tiff to remove from and about said edger-table the

waste matter resulting from the edging of the said

lumber, which said waste matter is known as edgings

;

that said edger-table is a long and wide table on

which several boards could be placed at one time,

and across which said boards were conveyed by roll-

ers to another table in the rear of and beyond the

station where plaintiff was directed to work; that

plaintiff was required to stand in a space about two

feet wide and three feet long at the rear of said edger-

table, and on each side of which station boards from

said edger-table were conveyed by rollers to the

table beyond, and it was plaintiff's duty in such em-



vs. George Goodwin. 61

ployment and in such position to remove tlie said

waste products or edgings from the edger and deposit

them in a conveyor underneath said tables in which

they were carried away ; that acting under the direc-

tion of said manager, Salscheider, plaintiff, then and

there commenced to work at said occupation hereto-

fore referred to as tailing the edger, and continued

so to work there until plaintiff was injured as here-

after stated.

Four: That said work which plaintiff did, and

which plaintiff was directed to do by the said defend-

ant, as aforesaid, was dangerous work ; that the place

where plaintiff was directed to stand in performing

said work and labor was not large enough to permit

plaintiff or any laborer to stand therein and work

and labor with safety to himself; that the work re-

quired by defendant of plaintiff as aforesaid was too

great for one person to perform, and in the at-

tempted performance thereof was fraught with great

danger to plaintiff or any person engaged in the

operation of such work ; that the plaintiff at said time

was ignorant of the danger attendant upon the per-

formance of said labor, and was ignorant and inex-

perienced as aforesaid and did not know or appreci-

ate the danger incident to the performance thereof,

but that the defendant, at all of said times, and at

the time of putting plaintiff to work, as aforesaid,

did know and fully realize the said work was danger-

ous and that the labor required was too great to be

performed by one ordinary man, in safety, and did

know that the place provided for plaintiff to work

was not sufficiently large to enable plaintiff to work
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with safety to himself; but that said defendant did

not, nor did any of its agents or officers give plaintiff

any instructions whatever as to the dangers attend-

ant upon such work, or inform him of the dangerous

place in which he was required to work, or of the fact

that more work was required of him than could be

safely performed by one laborer; that the mill of

defendant in which plaintiff was put to work as

aforesaid is a very large mill, having a large capacity

for the manufacture of lumber, and that it is the

custom in mills of such capacity universally to have

more than one man employed to do the work required

to be done by plaintiff as aforesaid, all of which facts

were known to defendant but unknown to plaintiff;

that the person who had been employed in the per-

formance of said duty prior to the employment of

plaintiff by defendant had quit and refused to work

longer at said work for .the reason that the labor

thereof was too great for one man to perform and

had so notified the defendant, but that plaintiff had

no knowledge of said facts and was not notified

thereof by defendant; that plaintiff, at the time of

said accident, was at the age of twenty-six years and

had not had ordinary experience and did not at said

time have even ordinary knowledge of dangers inci-

dent to and connected with the operation of saw-

mills in general, and of the work as aforesaid in par-

ticular, and had not the ability and understanding

to know and appreciate the dangers of said position,

or even common ordinary dangers incident to, and

in connection with, the ojDeration of sawmill machin-

ery and of machinery in general, and then and there
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knew no more about such machinery, or any machin-

ery, than a child of the age of fourteen years, and of

ordinary intelligence.

Five: That on or about June 9, 1907, and after

plaintiff had been employed for eight days tailing

the edger, as aforesaid, and while plaintiff was in

the discharge of his duties, as aforesaid, and exercis-

ing reasonable care and caution, and without any

fault, negligence, or carelessness on the part of

plaintiff, plaintiff's right leg was caught between a

board passing from the edger-table to the table with

live rollers beyond the place where plaintiff was

standing, and plaintiff was pushed and dragged by

means thereof until his leg was fastened and pinioned

against the said table, beyond said edger-table, and

pinched and crowded between said table and said

board, and the flesh, muscles, tendons, bones and

blood vessels of plaintiff's said right leg were

bruised, wounded, lacerated, and mangled in a most

shocking and painful manner, and the cords and

ligaments of said leg were so cut, bruised, and man-

gled that plaintiff was forced to quit said employ-

ment, as aforesaid, and plaintiff went to a hospital

and received treatment therein at the town of Coeur

d'Alene, and afterwards at other places, and was in

the care of physicians until finally, in December,

1907, after two operations had been performed in a

vain attempt to cure said injury, it became neces-

sary to amputate and cut off said leg in order to save

plaintiff's life, and in December, 1907, said leg was

amputated and removed at a point about two inches

above the knee joint; that said amputation of said
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leg was caused and made necessary by the injury

received by plaintiff, as aforesaid, in the mill of de-

fendant; that at the time of receiving said injury

plaintiff was standing in the place in which he was

directed to stand by said manager, Salscheider, in the

performance of the duties required of him as afore-

said, and that said leg was caught and injured as

aforesaid by reason of the negligence and careless-

ness of the said defendant in providing a place of

insufficient size for plaintiff to stand in the per-

formance of his said labor, and in requiring plain-

tiff to do more work than should be required of one

laborer, as aforesaid, and as well as on account of

the failure of defendant to warn plaintiff of the

danger incident to said place, and the performance

of said labor; and said board which caught plain-

tiff's leg, as aforesaid, was a very wide board, and

came across said table and projected and filled a

large portion of the space provided for plaintiff to

stand in, and left no remaining room sufficient for

plaintiff to stand and perform the labor required of

him; that at said time of receiving said injury,

plaintiff, on account of his inexperience at such work,

and his general ignorance and inexperience, did not

understand or appreciate the danger of said position

and of said labor, and was not, nor had not, at any

time been warned thereof by the defendant ; that the

defendant at all times was aware of said danger, as

well as of the inexperience and ignorance of the de-

fendant; that the shock produced by said injury was

of a very painful character, and has already shat-

tered plaintiff's entire nervous system, and has
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.ruined plaintiff's physical health permanently; that

he has suffered, and still suffers, great pain, and has

been and is unable to sleep or rest; that his injuries,

as aforesaid, are permanent and lasting; that plain-

tiff's entire usefulness is hopelessly impaired and

destroyed

;

That plaintiff has been compelled to pay, and has

paid, hospital fees and surgeon's fees and expenses,

in connection with the treatment and amputation of

said leg in the sum of four hundred dollars

;

That at the time of said accident plaintiff was in

sound health, strong and robust, and was earning,

and capable of earning, $3.50 per day.

That by reason of the injury, as aforesaid, plain-

tiff has been damaged in the sum of twenty thousand

dollars.

Wherefore, plaintiff prays judgment against the

defendant for the sum of twenty thousand four hun-

dred dollars, and for the costs of this action,"

The defendant has filed an answer, denying prac-

tically all of the allegations of the complaint, except

that it is a corporation; it denies that Mr. Sals-

cheider is the foreman, or was at that time the fore-

man of the company authorized to employ men; it

denies any injury; and I believe alleges and contends

that the injury which caused the amputation of the

leg of George Goodwin was not inflicted in defend-

ant's mill, or at that time at all. We expect to prove

the facts set forth in the complaint ; to prove that the

plaintiff was an inexperienced man in sawmill work

;

that he had had no experience in this kind of work,

and told the defendant so at the time he was put to
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this work; that he worked there the period of eight

days, as alleged in the complaint ; that he was caught

by this board, and crushed between the board and the

table beyond, and mashed and bruised, as we have

alleged ; that he suffered the injuries described in the

complaint; and that, after being treated in vain at-

tempts to cure the leg, amputation was necessary.

We expect to prove that this was a dangerous place

to work; that the pit in which he stood was a pit

something like two or three feet deep, and that it was

too small ; that this pit is about sixteen feet beyond

the edger saw ; that the board, in coming through the

saw, is held rigid by the rollers which hold it for the

saw, and as it slides along on the table it is propelled

by the machinery which is propelling these rollers,

and nothing can stop it, so that when it pressed

against his leg, it pressed with powerful force.

That at that time he was busily engaged in taking

away these edgings, which were coming with great

rapidity and in large quantities, and his leg was

caught and bruised and mangled as we have de-

scribed, before he could extricate himself from it.

We expect to show these facts by the testimony of

the plaintiff himself, and by the testimony of an-

other witness, who saw the circumstance, and who

knows the condition of things; we expect to show

this by those who were his companions, who were

with him daily thereafter, that he continuously suf-

fered from this injury, and that his leg was finally

amputated, and that his health is now so shattered

—

of course, since his leg has been amputated he has

no capacity for physical labor—and that he has not
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the intellectual ability to engage in other pursuits,

and that there is no occupation which he can follow

;

and that if there were manual labor that he could do

or could obtain, he has not the physical strength to

perform it—he is a physical wreck. He is a man

without education, who could not engage or quality

himself for other pursuits; he is a man whose mind

is as simple as that of a child, as we say in our com-

plaint, a child of fourteen years.

If we prove all of this, and I hope we will, I hope

we can, we will ask of you a verdict in this case for

such sum as you think will compensate him for the

injury. We have laid our damage at $20,000, in ad-

dition to the expenses incurred in medical treatment.

The COURT.—Do you desire to make a statement

now?

Mr. McFAELAND.—No, your Honor.

The COURT.—Call your first witness.

Mr. McBEE.—Mr. Goodwin may be sworn.

[Testimony of George Gfoodwin, the Plaintiff, in

His Own Behalf.]

GEORGE GOODWIN, the plaintiff, was called,

sworn and testified in his own behalf, as follows

:

Direct Examination.

(By Mr. McBEE.)

Q. You may state your name.

A. George Goodwin.

Q. How old are you, George ?

A. About twenty-eight years old.

Q. Where were you born ?

Mr. McEARLAND.—If the Court please, at this

time I desire to interpose an objection to the admis-
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(Testimony of George Goodwin.)

sion of any testimony in the case, on the ground and

for the reason that the complaint does not state facts

sufficient to constitute a cause of action.

The COURT.—Overruled.

To which ruling of the Court the defendant then

and there duly excej^ted.

Mr. McBEE.—Q. Where were you born?

A. I was born in Ireland.

Q. How long did you live there?

A. I came to this country in 1904.

Q. What occupation, if any, did you follow in

Ireland ? A. Farming.

Q. In what capacity?

A. On a small scale.

Q. As hired man, or for yourself ?

A. I farmed a little for myself, and more as hired

man.

Q. When you first came to America, where did

you first come to ? A. I landed in New York.

Q. Where did you first obtain employment?

A. In Washburn, Wisconsin.

Q. What did you do there ?

A. I went to work in a coal dock, shoveling coal.

Q. Where did you go from there ?

A. Well, I went to the woods in the winter time.

Q. What did you do in the woods ?

A. I was doing what they call swamping saw-logs,

cutting roads to get saw-logs out, cutting brush.

Q. Where did you go next from there?

A. I came back to town in the spring, to Wash-

burn again next spring.
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(Testimony of George Goodwin.)

Q. From there where did you go?

A. I went to work in the coal dock again,

Q. When you left Washburn w^here did you go ?

A. I went to the coast.

Q. How long did you stay on the coast?

A. I was there about two months, I guess.

Q. Where did you go then ?
*

A. I came to Coeur d'Alene.

Q. Coeur d'Alene, Kootenai County, Idaho

?

A. Yes.

Q. What did you do there ?

A. I went to w^ork there shoveling for a con-

tractor, shoveling dirt.

Q. How long did 3^ou work at that?

A. About a week.

Q. Where did you next obtain employment ?

A. I obtained emplojTiient in a hoist in the same

city.

Q. Who for?

A. McGoldrick Lumber Company, Spokane,

Washington.

Q. Where did you next work?

A. Went to work in the Coeur d'Alene Lumber

Company's sawmill.

Q. Who employed you?

A. Herman Salscheider.

Q. This man here (pointing) ? A. Yes, sir.

Q. What was his capacity at that time ?

Mr. McFARLAND.—I object, unless he knows.

Mr. McBEE.—Q. Do jou know what his business

was at that time ?
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(Testimony of George Goodwin.)

A. He was foreman of the sa^Mnill.

Q. Was he the man who employed you?

A. Yes, sir.

Q. What did he employ you to do %

A. He put me to work rolling logs.

Q. State what your work was at that time ?

A. I was rolling logs off of the log deck that goes

to be cut in boards.

Q. These logs were in the water?

A. They were hauled out of the water by one

man, and he sent them on to me where I worked, and

I rolled them out with a cant hook, rolled them onto

the deck that took them to the carriage.

Q. How long did you work at that ?

A. I worked about two weeks at that.

Q. What did you do next %

A. He put me on the other deck then, pulling the

logs out of the water.

Q. Who put you on the other work?

A. Herman Salscheider, the foreman.

Q. How long did you work at that ?

A. About a week.

Q. Did you then make another change in your

work?

A. He put me then where I got hurt, back of the

edger.

Q. Who put you there?

A. Herman Salscheider.

Q. During this time had you received any pay

for your work? A. I got one pay.

Q. You were paid by the company?



vs. George Goodwin. 77

(Testimony of George Goodwin.)

A. Yes.

Q. According to the terms of your contract with

Mr. Salscheider? A. Yes.

Q. He fixed the wages, did hef A. Yes.

Mr. McFARLAND.—I suggest, Mr. McBee, that

you do not lead your witness.

Mr. McBEE.—I just wanted to show that Mr.

Salscheider was foreman and had a right to employ

men
;
you have denied it.

Q. You say that he next put you to work in the

place where you got hurt? A. Yes.

Q. Did you have any conversation with Mr. Sals-

cheider at any of those times before you went to

work at the place you got hurt in which anything

was said about your experience in sawmill work?

A. I told him I never worked in a sawmill.

Q. When did you tell him that?

A. When I went to work there.

Q. When you first went to work on the log deck ?

A. Yes.

Q. Had you ever worked in a sawmill before

that ? A. No, sir.

Q. Did you have any other conversation with him

about it at the time you went to work tailing the

edger?

A. I told him I didn't know nothing about it; I

didn't want to take the job, and he told me that

there was $2.50 pay in that job, tailing the edger, and

he told me he would give me $2.75 if I done it.

Q. That was an increase over what you had been

getting ?
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(Testimony of George Goodwin.)

A. That was an increase over what the man that

was doing it was getting.

Q. Had you seen anybody working on this job,

tailing the edger, before you went to work there %

A. Yes, there was two men there.

.

Q. Before you were %

A. Yes, before I went there.

Q. Well, did Mr. Salscheider, or any other agent

of the company, or officer of the company, tell you

anything about any danger connected with that

work? A. No, sir.

Q. Did anybod}^ at all tell you anything about

any danger?

A. No, sir.

Q. In connection with that work ?

A. No, sir.

Q. Will 3^ou explain to the jury what kind of a

place you had to work in ?

A. Yes ; it was—I was what they called tailing the

edger, and there was a runwa};' there about sixteen

feet long, and I was standing inside of a pit about

three feet wide, I guess, and about two feet high,

and there was a roller back of my back where I

stood inside this pit, and there was a whole lot of

edgings come out at the same time together, and a

few boards probably, and there was a whole lot of

edgings come out at this time ; and I stooped over to

get the edgings, and I raised up my leg to stoop

over to' catch them, and a wide board, about eighteen

or twenty feet long, I should judge, came out from

the edger and struck me here, under the knee, and
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jammed my leg up against the roller and bruised it,

and then there was another board come out and kept

pushing that one on ; and I stayed in there for a good

while, and the boards kept pushing out—it couldn't

go back—the saw was there.

Q. These logs that they were sawing, you have

already said, I believe, were brought up out of the

water? A. Yes, sir.

Q. And you had previously worked on this log

deck? A. Yes, sir.

Q. Let's take a log from the water and trace it

around till it comes to that edger. Just tell the jury

what will happen to a log from leaving the water

until it gets to the edger.

A. It is pulled out of the water first, and brought

onto the log deck by an endless chain, and taken onto

the carriage, and it is put into lumber, and it runs

along the live rollers until it comes to the edgerman,

and the slabs come running on to where I was work-

ing and I had to pull them slabs off, one at each

side, besides the boards, and the edgerman puts the

boards through this edger, and they come out and

pass one at each side of me, and you have just got

space to stand—the boards pass close by both legs^

just space enough to stand there ; then they go on.

Q. How many band-saws are there in this mill?

A. Two band-saws.

Q. Bothalike?

A. One is called the big side and the other the

small side ; one of them cuts all the big logs, and the

other cuts the small logs.
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Q. Now, at the time you got hurt how many
boards were passing through the edger?

A. There was two came out at the same time.

Q. One from each saw ?

A. Yes, there was two edgermen edging on this

double edger.

Q. What did jou do with the edgings—what was

it your duty to do with the edgings ?

A. I had to pull them off of this edger-table and

throw them down on this endless chain, to what they

call the slasher saw; that cuts them up into small

stuff.

Q. Do you know what that apparatus is called %

A. The endless chain runs along by your feet and

takes them to the slasher saws.

Q. Where was that, with reference to height?

Was it as high as the table ?

A. It was right at your feet; the endless chains

was running along on the floor line. I would throw

the edgings down at each side.

Q. What did you do with the slabs ?

A. Pulled them oif the rolls onto the same con-

veyor, at each side of the table.

Q. And what became of the lumber after it passed

you? A. It went on to the trimmer.

Q. From where you were standing—how deep did

you say this pit was that you were standing in?

A. About two feet, I should judge.

Q. In performing jout labor, in what position

did you stand with reference to the edger-saw?
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A. I stood face on to the edger-saws.

Q. Let's suppose that the edger-saw was where

the first window is, in that direction, this table would

represent the edger-table, and you were standing

here, in the pit, something like this? A. Yes.

Q. You would put the edgings off to the right or

the left ? A. They would go at each side.

Q. On either side?

A. They would go on both sides.

Q. You would stand then facing the edger-saw

in this direction? A. Yes.

Q. In working, did you ever turn to the right

or left?

A. When these edgings were getting away from

me, I turned right around from the saw to catch

the edgings; I turned around to my left, and this

board came out and struck me here (indicating)

.

Q. I will ask you, taking this illustration, would

the large saw be on your right or on your left ?

A. It was on my right when I faced the saw.

Q. And the small band was on your left ?

A. On the left.

Q. About what distance, do you remember, be-

tween the band-saw and the edger ?

A. I couldn't exactly tell, from the band-saw to

the edger.

Q. About what distance between the end of the

edger-table near you and the edger-saw ?

A. About sixteen feet, I should judge, from where

they come out of the edger until they come to me,

the table is sixteen feet.
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Q. From the place where you were standing, when

the boards came, one from the large band, and one

from the small band, would those boards come on

the same side of you ?

A. One on each side.

Q. At the particular time you got hurt, you say

a board came from each of these saws, so that there

was one on your right and one on your left?

A. Yes, sir.

Q. And you w^ere standing then between the two

boards? A. Yes, sir.

Q. Then you had turned to the left, pushing edg-

ings off the table ? A. Yes.

Q. From which of these saws did the wide board

come that caught your leg ? A. The big saw.

Q. Which side of .you was towards this board?

A. When I faced the saw it w^as my right side,

and when I turned around, I turned my side to catch

the edgings that was getting away from me.

Q. Was your right foot on the floor of the pit or

raised up?

A. I was stooping over catching the edgings, and

it was raised up ; I didn't see these boards when they

came out.

Q. How did you extricate yourself after the board

caught you ?

A. I tusseled with the board for quite a while

until I got it out; I screamed and hollered, and

nobody came to me, so I got out as best I could. I

lifted the end of the board up as well as I could, and

when I lifted it up, of course the saws pushed it out

and it run along.
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Q. This injury you speak of had occurred before

you got at the board to raise it up 1 A. Yes.

Q. And you say you hollered? A. Yes.

Q. Then what happened next, after you had re-

leased yourself ?

A. I went out and went downstairs.

Q. How did you get out?

A. I crawled out over the side of the roll and got

a piece of edging and helped me downstairs, about

the length of my cane, and helped me downstairs;

and I looked at my leg and it was bleeding, and my
pants was tore; and I came back up—I thought it

was only cut—and I went back to work there till six

'clock ; and I came back the next day—I was hardly

able to walk—and I walked down with the help of

my cane, and I worked there the next forenoon ; and

1 went in and told Herman Salscheider I couldn't

work no longer, and he told me to go to the company's

office and get a ticket and go to the hospital, and so

I did.

Q. Who gave you the hospital ticket?

A. He was the cashier in the office.

Q. You don't know what his name was ?

A. I think his name was Beebee, as far as I can

recollect.

Q. You know the man, do you ?

A. Yes, he was the man with the crippled hand.

Q. And he gave you a ticket to the hospital ?

A. Yes, sir.

Q. What did you do then ?

A. I went to the hospital.
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jQ. Do you know the name of the hospital ?

A. It was called the Coeur d'Alene Hospital.

Q. Do you know what doctor or doctors, if any,

attended you there ?

A. I didn't know the name of any of the doctors,

but I did know the doctor by sight; I didn't know

any of the doctors by name—I was a stranger.

Q. What happened ?

A. He bandaged my leg up and I stayed there for

two daj'S, I reckon; then I didn't think I was getting

proper treatment, and I came out and a cab brought

me up to^\Ti to my room, and I got a doctor that came

to my room to doctor me, and he doctored me about a

week.

Q. What was the condition of your leg 1

A. It was pretty bad; I couldn't walk then.

Q. Did it improve any?

A. It improved after I came out of the hospital,

and the private doctor I got improved it a little.

Q. Well, where did you go then ?

A. Well, I stayed around town there a couple of

weeks, limping around with a stick ; I thought it was

getting better, and as soon as I thought it was get-

ting all right I went to work for the B. R. Lewis

sa^^Tnill—I went to sweeping up downstairs.

Q. About how long did you stay there?

A. About two weeks.

Q. What was the condition of your leg at that

time ?

A. It was pretty bad—I suffered pain all the time.

Q. Did you do heavy work there ?
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A. Only. swept up sawdust downstairs with a

broom.

Q. Wliere did you go from there?

A. I went up the Coeur d'AIene Eiver.

Q. Who with?

A. A man by the name of John Bennett.

Q. The same John Bennett who is a witness here ?

A. Yes.

Q. What did you do up the Coeur d'AIene River ?

A. I was peeling the bark off of trees; they was

building a dam and I was barking them.

Q. How long did you stay there?

A, Pretty close to two months.

Q. What was the condition of your leg?

A. I suffered pain all the time.

Q. Where did you next go?

A. I came down, to Coeur d'AIene then, and stayed

there awhile then, and then I went up to St. Joe.

Q. What did you do there ?

A. I run a donkey-engine up there for about

seven days.

Q. Who for?

A. For the Flewelling Lumber Company.

Q. Then what did you do?

A. I quit there and came to Coeur d'AIene and

went up to Rose Lake.

Q. What did you do at Rose Lake?

A. I was hooking logs on a hoist, hooking them on

cars, with a hoisting engine—knobs fastened on to

the ends of the logs and loaded onto flat cars—I Was
putting the hooks in the ends of the logs.
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Q. Where did you go from there?

A. To St. Maries.

Q. What did you do at St. Maries?

A. Worked awhile for McCarter Brothers.

Q. Jerry McCarter? A. Yes, sir.

Q. The same Jerry McCarter who is a witness

here ? A. Yes.

Q. What did you do there?

A. Helped move a house.

Q. What did you do then ?

A. I went to work for Stickney, half a mile out

of St. Maries; I worked only seven days there, and

had to come to the hospital.

Q. During all of this time what was the condition

of your leg?

A. It was bad, frightful—I couldn't hardly walk

on it.

Q. During this last period at St. Maries, what was

its condition ?

A. It was getting worse right along.

Q. What was its condition when you left St.

Maries ?

A. I was pretty near out of my head with pain,

and I came to the Harrison Hospital—that was the

first hospital I got to—and I was only there about

two days when I got out of my head with pain.

Q. Did you have any operation performed on

your leg before it was amputated ?

A. Yes; Dr. Busbee of Harrison performed two

operations.

Q. What did he do?
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A. He split my leg open in several places and

put tubes through it to drain it out.

Q. Did that help it any %

A. No, sir ; it was still getting worse.

Q. He did that operation twice ? A. Yes.

Q. Then what next did he do for you ?

A. He had to amputate my leg in order to save

my life.

Mr. McFARLAND.—I object to that, if your

Honor please, and ask that it be stricken out. In the

first place, it is not responsive to the question, and

is now based upon any knowledge this witness has

shown.

The OOUET.—All that part of the answer except

that which states that he amputated his leg may be

striken out.

Mr. McBEE.—Q. About when was this that he

amputated your leg ?

A. I went in on the 4th of November, and he am-

putated my leg about the first week of December, as

far as I recollect.

Q. Do you know why your leg was amputated?

A. To save my life.

Mr. McFARLAND.—I ask to have it stricken out,

if the Court please.

The COURT.—Yes, it may be stricken out.

Mr. McBEE.—Q. Do you know why your leg was

amputated ?

Mr. McFARLAND.—I object to it, if the Court

please, as incompetent, irrelevant, and immaterial,

because the testimony of this witness already shows



88 The Coeur B'Alene Lumber Company

(Testimony of George Goodwin.)

that his leg was amputated by a physician, and that

the witness was out of his head at the time, and there-

fore could not know, of his own knowledge, why it

was amputated, and that the witness has show^n him-

self otherwise incompetent to testify.

The COITET.—Sustained.
Mr. McBEE.—I am not sure, your Honor, that the

witness has said that he was out of his head at the

time the amputation occurred.

The COURT.—Even so, the objection would have

to be sustained.

Mr. McBEE.—An exception.

Q. Well, after your leg was amputated, what be-

came of you?

A. I was four months in the hospital then, Dr.

Busbee of Harrison, in his care for four months.

Q. Then where did you go ?

A. I came to Coeur d'Alene.

Q. Where did you go next?

A. I went to the county hospital then.

Q. At Rathdrum? A. Yes.

Q. Stand up and show the jury at what point

your leg was amputated.

A. It is right there, five inches below my body.

Q. What do you have there—what have you there

that you use to walk with?

A. I got an artificial leg.

Q. Will you state to the jury in what manner you
suffered prior to the amputation of your leg?

A. Well, I suffered terribly all the time; never

could sleep or rest, always suffering pain and agony;
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and I had to try to do some kind of work I could do

—

all my money was gone—I had to work right along

after my money was gone—I had no more money;

I suffered pain and agony and had to find something

to do in order to make a living for myself ; I suffered

right along ; I had no friends in the country, didn't

know nobody, and had to find something to do ; I was

a stranger there, I suffered terribly right along

with my leg. I did the best I could to save it, doc-

tored wdth it right along.

Q. Have you suffered any during the amputation,

and since ?

A. I suffered right along, suffering now ; my phys-

ical health is broken down.

Q. What was your condition as to health prior

to this injury?

A. I was always healthy, robust and strong, do

any kind of common labor.

Q. What is your health now ?

A. My health is broken down.

Q. Outside of missing your leg, have you the same

strength in the arms and body? A. No, sir.

Q. Has it affected your rest or sleep ?

A. Yes, sir.

Q. In what way?

A. Well, I can't sleep nights; I am weak and

nervous, and my constitution is broken down all over.

Q. Prior to this accident, what were your habits

as to being industrious or not ?

A. I worked hard from the time I was fourteen

years old ; I had an old mother to support, and

—
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Mr. McFARLAND.—I object to that, if the Court

please.

The COURT.—Yes.
Mr. McBEE.—As to whether or not you always

worked.

A. I was sober; I didn't drink nor gamble ; I had

an old mother to support

—

Mr. McFARLAND.—Never mind about that.

Mr. McBEE,—Have you any education ?

A. I can read and write English—that is all.

Q. Are you able to make computation or figure?

A. No, sir.

Q. Did you incur any expense or doctor's bills'?

A. Yes, I owe the doctor for amputating my leg.

Q. You owe him yet? A. Yes.

Q. Did you spend any money in doctoring and

taking care of yourself ?

A. Yes, I spent—it cost me about $400 altogether.

Q. Did 3^ou have any property 1

A. I had some property and it

—

Mr. McFARLAND.—I think, if the Court please,

I shall object to any further questioning on that line;

I think it is not material—it isn't an element of dam-

age here.

The COURT.—I can't see how it is.

Mr. McBEE.—Q. Did you know at the time you

were injured that this was a dangerous place to work?

A. No, sir.

Q. Do 3^ou now know that it was?

Mr. McFARLAND.—I object to that, if your

Honor please, as calling for an opinion and conclu-
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sion of the witness, without showing any qualification

on which to base that opinion, and it doesn't call for

any specific facts or testimony which would go to

prove that it was a dangerous place.

The COURT.—The objection will be sustained to

the present question.

Mr. McBEE.—Q. Mr. Goodwin, what was the

shape of this pit in which you were required to stand

and work?

A. It was about three feet long and about two

feet high.

Q. Were the sides and ends

—

A. It is all boxed in; you stand right inside, in a

pit; it is all closed in at each side.

Q. Were the sides and ends straight up and down,

or inclined ?

A. They were straight up and down.

Q. And as you were caught by this board on your

right leg—I understood you to say that the board

pressed against your right leg—what was the other

side of your leg pressed against ?

A. Against the roller.

Q. Where was this roller?

A. Back on the back side.

Q. What was this structure back of the edger-

table?

A. There was a roller placed right on the edge of

where your back would be up against; there was a

roller there that would take the lumber on to the

trimmer.
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Q. What was beyond this other roller—let this

table represent the edger-table ?

A. It was just a roller on the edge of the pit back

of your back.

Q. What was back of the roller?

A. The trimmer-table was back of that; that

dro23ped down on the trimmer-table, stood below that.

Q. The roller w^as on the top of the

—

A. Yes, and the boards came along and dropped

down on rollers here.

Q. Your leg then was between the roller

—

Mr. McFAELAND.—I object to this, if the Court

please.

Mr. McBEE.—What w^as your leg between, then,

when it was caught ?

A. It was between the end of the board and the

roller back at the back edge of the trimmer.

Q. Did you at any time that you worked there

before this injury occurred have any assistance ?

A. Yes ; the first day I worked there he gave me
a man to work with me there, to help me to throw

them off ; he give me a man for about two days.

Q. After that did you have any assistance?

A. No, sir.

Q. Did you ever receive any other injury

—

A. No, sir.

Q. In that leg than that which you have de-

scribed? A. No, sir.

Q. Neither before that time nor after that time?

A. No, sir.

Q. Did you, after that accident had occurred
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which you spoke about and described—being caught

by the board—did you at any of the other places you

worked receive any additional injury to that leg?

A. No, sir, never.

Cross-examination.

(By Mr. McFAELAND.)
Q. When did you first commence work for the

Coeur d'Alene Lumber Company, what date?

A. I couldn't exactly give the date; it was some-

time in May, 1907.

Q. Didn't you commence in April?

A. No, sir; I don't think so; to the best of my
knowledge, I didn't.

,Q. Didn't you work as deckman from the 16th

of April, 1907—

A. I don't think so; to the best of my knowledge,

it was in May I started to work.

Q. How long did you work as deckman?

A. I didn't take the time—I don't exactly know.

Q. Don't you know how many days?

A. I worked there somewheres about three weeks,

I guess, on the deck.

Q. Before you commenced tailing the edger?

A. Yes.

Q. Now, do you remember whether it was in May
or April that you commenced tailing the edger?

A. It was in June I commenced tailing the edger.

Q. Are you sure of that ? A. Yes, sir.

,Q. Didn't you work tailing the edger all of May
except the 30th and 31st? A. No, sir.

Q. Are you sure of that ? A. Yes, sir.
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Q. When do you say you first commenced tailing

the edger?

A. Somewheres around the first week in June.

Q. About what day?

A. I don't remember exactly.

Q. Don't you remember any day?

A. No, sir.

Q. How many days did you work tailing the edger

in' June ?

A. As far as I can remember, about eight or nine

days.

Q. Now, Mr. Goodwin, isn't it a fact that you

worked from the 16th of April and the rest of the

month, as deckman, and that you worked the full

month of Ma}^ tailing the edger, with the exception

of the 30th and 31st? A. No, sir, I did not.

Q. Did you work there on the 30th and 31st of

May? A. I couldn't tell you.

Q. Do 3'ou remember when you quit work for the

Coeur d'Alene Lumber Company?

A. No, sir; I wouldn't remember the date; it was

somewhere the first week of June.

Q. Did you work for the B. R. Lewis Lumber

Company at any time between the date when j^ou first

commenced work for the Coeur d'Alene Lumber Com-

pany, and the date you quit work for the Coeur

d'Alene Liunber Company?

A. I don't imderstand.

Q'. Well, did you do any work at the B. R. Lewis

sawmill between the dates that you worked for the

Coeur d'Alene Lmnber Company? A. No, sir.
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Q. Are you sure of that? A. Yes, sir.

Q. Now, didn't you work for the B. R. Lewis

Lumber Company on the 30th and 31st of May, 1907 ?

A. No, sir; I don't think I did. I only worked

about two weeks for the B. R. Lewis Lumber Com-

pany altogether, and that w^as after I left the hospi-

tal, after I quit the Coeur d'Alene Lumber Company

and left the hospital.

Q. Do you say that you didn 't work for the B. R.

Lewis Lumber Company at all until after you had

quit working for the Coeur d'Alene Lumber Com^

pany? A. Yes, sir.

Q. And after you commenced working for the B.

R. Lewis Lumber Company you didn't go back and

work for the Coeur d'Alene Lumber Company?

A. No, sir, I did not.

Q, You are sure of that? A. Yes, sir.

Q. Now, isn't it a fact that you worked, after

working in May tailing the edger, that you went back

and worked a day and a half on the 1st and 3d day of

June, 190-7, on the deck again?

A. No, sir; I did not.

Q. And then didn't you, on the 3d and 4th day's,

work half a day on June 3d, and another half day

on June 4th, tailing the edger there at Coeur d'Alene ?

A. From the time I left the log-deck and came

back to the edger, that is the only job I got.

,Q. You say you didn't do anything but sweep

while you were working for the B. R. Lewis Lumber

Company ?
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A. The first day I was working there I was haul-

ing boards for a millwright.

Q. Do you know who was the time-keeper of the

B. R. Lewis Lumber Company?
A. I know him by sight.

Q. Is he here in this city? A. I guess.

Q.. You have seen him here as a witness ?

A. Yes, sir.

Q. He gave you your time ? A. Yes, sir.

Q. He kept the time ? A. Yes, sir.

Q. Are you willing to swear that you did not work

for the B. R. Lewis Lum^ber Company on the 30th

and 31st days of May, 1907?

A. I don't remember—I don't remember—I ain't

—I don't remember when it was.

Q. Now, Mr. Goodwin, you said you got hurt in

June, didn't you? A. Yes, sir.

Q. And 3^ou sa}^ you didn't work for the B. R.

Lewis Lumber Company until after you got hurt and

quit the Coeur d'Alene Lumber Company?
A. Yes, sir.

Q. Wouldn't you know whether or not you

worked on the 30th and 31st of May for the B. R.

Lewis Lmnber Company?
A. I don't remember; I don't believe I did.

Q. Are you willing to swear now that while j^ou

were working at different times for the Coeur

d'Alene Lumber Company that jou did not go and

work for the B. R. Lewis Companj^?

A. I never worked between times for them ; wlien

I worked for the Coeur d'Alene Liunber Company
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and left the hospital I went to work for the Lewis.

Q. How many days did you work for the B. R.

Lewis altogether ?

A. It was somewheres about two weeks, I guess.

Q. Isn 't it a fact that you only worked five days ?

A. I worked more than that, if I remember right.

Q. Didn't you work two days in May and three

in June for the B. R. Lewis Company ?

A. I worked for them more than that ; I worked

pretty close to two weeks.

Q. Didn't you commence working for the B. R.

Lewis Lumber Company on the 13th, and work the

13th, 14th and 15th days of June, 1907?

A. I don't remember the dates.

Q. But you are sure that you worked two or three

weeks ?

A. I worked about two weeks, I am pretty near

sure.

Q. Now, what day of the week was it when you

received this injury that you have testified about?

A. I don't know.

Q. Didn't you know whether it was the first part

of the week, or the middle of the week, or the last of

the week?

A. As far as I can remember, it was the middle of

the week.

Q. Was it about Wednesday or Thursday ?

A. I don't know which day it was.

Q. Don't you keep track of Sundays?

A. Yes, sir.

Q. How near to Sunday was it?
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A. I wouldn't just remember what day of the

week it was; I know it was somewhere around

Wednesday or Thursday, some &2ij.

Q. What time of the day was it when you re-

ceived this injury? A. In the afternoon.

Q. What time in the afternoon ?

A, I didn 't look at the time.

Q. How near to the noon hour was it ?

A. It was after dinner.

Q. How near to the noon hour after dinner ?

A. Som^wheres about two or three o'clock.

Q. When do you usually commence work there

at the Coeur d'Alene sawmill, what time in the morn-

ing? A. Seven o'clock.

Q. And what time did you quit for dinner, or

noon? A. Twelve o'clock.

Q. What time did you commence work again ?

A. One o'clock.

Q. What time did you quit in the afternoon?

A. Six o'clock in the evening.

Q. And you think it was about half way between

noon and six o 'clock, do you ?

A. About two or three o'clock in the afternoon.

Q. Was there any man there assisting you tailing

the edger at that time? A. No, sir.

Q. Was there anyone near you at that time ?

A. Not that I know of, nearer than the men that

were operating the work.

Q. Do you know a man by the name of Albert

Bro, who was working at the slasher at that time ?
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A. I know Mm by sight; I know the man that

was working at the slasher at that time.

Q. Where was he when you got hurt?

A. I don't know.

Q. How far did he usually work from where you

worked ?

A. I don't know how many feet; he worked on

the slasher.

Q. How far was this slasher from this box in the

edger ? A. I don 't know how many feet it was.

Q. Can't you approximate it, make an estimate?

A. No, I couldn't give no

—

Q. Was it as far as from you to me ?

A. Pretty close to that, I guess.

Q. Just about that distance? Wasn't he in sight

of you all the time you were tailing this edger ?

A. I couldn't say; I couldn't see him all the time.

Q. There wasn't anything to prevent you from

seeing him if you had looked in that direction?

A. I didn't have time to look in that direction; I

could have seen him, I guess, if he was there.

Q. Was he behind you or in front of you ?

A. Back of me.

Q. Could he see you all the time you was work-

ing? A. I don't know, sir.

Q. Do you know a boy working there at that time

by the name of Eric Ostblom ? A. No, sir.

Q. Wasn't there a boy there working alongside

of you at this edger all the time you did work at the

edger? A. No, sir.

Q. You are sure of that ?
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A. No, there was nobody helping me the day I

got hurted.

Q. Was there anybody helping yon any other

time? A. Yes, when I first started in.

Q. What kind of a looking man was this?

A. He was a young boy, a young man.

Q. A boy about seventeen or eighteen years old,

wasn't he? A. Probably about that.

Q. At the time you got hurt there was nobody

there ? A. No, at the time I got hurted.

Q. You was pushed down into this pit, as you call

it, were you

—

A. I was pushed over—I leaned over to catch the

edgings that w^ere getting away from me, and the

board came out and struck me.

Q. Did you get down to the bottom of the pit ?

A. No, I was thrown against the side of the pit,

against the roller.

Q. Were you leaning backwards?

A. I was leaning on my side.

Q. Did you get down on the floor at all ?

A. No ; if I got down on the floor I would get away

from the roller.

Q. Where did this board you speak of first strike

you ? A. About under the knee.

Q. Eight under, or below, or above?

A. About there (pointing).

Q. Right at the knee-joint? A. Yes.

Q. On the right-hand side, on the inside ?

A. Yes.
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Q. And from which direction did this board come

that struck you there ?

A. It came out from the edger.

Q. On which side of you—the right or left ?

A. When I was facing the edger, it came out at

my right.

Q. And struck you on the right-hand side?

A. I was turned sideways from it.

Q. What was you turned for?

A. I was turned to catch the edgings that were

getting away from me.

Q. Say for instance, that this was the edger-table,

there was the saws ; these boards come through there

on rollers, do they not ? A. Yes.

Q. They come on down here on rollers, and you

are supposed to take this edgings and just toss it off

on both sides ? A. Yes.

,Q. At the time you were caught here on the inside

of your knee-joint, what caused you to turn around in

this box so that this board would strike you ?

A. A bunch of edgings came out at the time,

Q. Where ? A. Out of the edger.

Q. On which side of the edger, on which side of

the table ? A. On the small side.

Q. On the left-hand side ?

A. Yes ; they were going off on the trimmer, and

I had to lean over to catch them.

Q. Did you have to turn clear around, with your

side to the right-hand board ?

A. I turned right around to catch them.



102 Tlie Coeur D'Alene Lumber Company

(Testimony of George Goodwin.)

Q. What was becoming of the tailings on the

right-hand side ?

A. They were getting away, too.

Q. "What caused that unusual rush of tailings at

that particular time?

A. Sometimes a whole lot of long ones come, and

they break off.

Q. And there was no one there at that time ?

A. No.

Q. At the time this board struck you right in

there, did it, and it pushed you back against this

roller ? A. Yes.

Q. Did you fall back on the roller ?

A. Yes, sir.

Q. Did you fall back on the roller?

A. No, sir.

Q. Did your right leg get up against the roller at

all? A. Yes.

Q, How did that happen?

A. The board pressed it up against it.

Q. Then you must have faced in this direction

when the board pressed you that way ?

A. I turned around to try to get free.

Q. Did you at an}^' time have your face toward

this end of the slasher-table, towards the trimmer?

A. Yes.

Q. And your back toward the saws ?

A. Yes.

Q. Didn't hurt this other leg, did it?

A. No, sir.

Q. And there was no one there at that time ?
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A. No, not that I see.

Q. Now, w^lien you got up and got these boards

straightened, what did you do ?

A. I got out as soon as I could.

Q. Where did you go ?

A. I went downstairs in the sawmill, picked up

a piece of edging and helped myself downstairs.

A. And this sawmill, this edger-table, is upstairs,

is it 1 A. Yes, sir.

Q. There is quite a flight of stairs from the ground

up to the floor where this edger table is ?

A. Yes.

Q. And you picked up a piece of edging and

helped yourself downstairs? A. Yes, sir.

Q. It took you a long time to get down, did it ?

A. Quite a while.

Q. You was pretty badly hurt 1

A. Yes, sir.

Q. What did you do then ?

A. I rested up a while.

Q. How long did you rest ?

A. About ten minutes, I reckon, as far as I know.

Q. You walked upstairs again ? A. Yes, sir.

Q. Anyone help you up ? A. No, sir.

Q. What did you do when you got upstairs ?

A. I went back to my work again.

Q. Did you find anyone there at that time ?

A. There was somebody there.

Q. Who was there? A. I don't know.

Q. Did you ever see him before ?

A. Somebody around the mill, I guess.
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Q. Hadn't you ever seen this man tliat you found

there at the mill before ? A. I don't know.

Q. Was it Salscheider ?

A. No, sir, it wasn't him.

Q. What was he doing when you returned to this

edger ? A. He was doing my work.

,Q. Was there anyone else there but him?

A. That was all.

Q. Then, what did he do when you came back to

the edger-table ?

A. I went in and took the place and he left.

Q. Did you say anything to him ?

A. Yes, I told him I was hurt.

Q. Did he ask you where you had been ?

A. Well, I don't remember.

Q. Was that man in sight when you left the edger-

table to go downstairs ?

A. No, sir, I didn't see him.

Q. Nobody was in sight ? A. No, sir.

,Q. How long did you say you were gone altogether

from the time you got out of the box until you re-

turned? A. About ten minutes.

Q. The mill was still going on ? A. Yes', sir.

Q. And these tailings still going on?

A. Yes, sir.

Q. Was the table clear of edgings when you came

up?

A. This man had them clear; this man who was

working there had them clear when I came back.

Q. When you were tailing the edger what was

^alscheider doing all of these times ?
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A. I don 't know.

Q. Didn 't you see him there working around ?

A. He used to be all over the mill.

Q. Wasn't he always in sight of the edger^

A. No, not always.

Q. That man who took your place wasn't a man
who worked at the slasher, was he ?

A. I couldn 't tell you, sir.

Q. Have you seen him^ since that time ?

A. No, sir.

Q. Never saw him after that time ?

A. No, sir.

Q. You say it tore your pants ? A. Yes, sir.

Q. Did he tell you that you had better quit work-

ing in the edger?

Mr. McBEE.—I object to what this unknown man
told the plaintiff after the accident.

The COURT.—Overruled.
Mr. McBEE.—Exception.
A. No.

Mr. McFARLAND.—Q. Did he tell you how he

came to find out that you wasn't tending to the edger ?

A. No ; he didn't say nothing to me, only jumped

out of there and I went in.

Q. Just as quick as you got up there he jumped

out of this box and went away "? A. Yes, sir.

Q. He didn't ask you where you had been or any-

thing of that kind? A. No.

Q. Now, how long did you work after you got

hurt there"?

A. As far as I remember, I worked about two or
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three days there, or a day and a half, or something

—

a day and a half, I guess.

Q. You worked the rest of that day, did you ?

A. I worked that evening and the next daj^, and

to noon the next day.

Q. You worked all that afternoon that 3^ou was

hurt except this ten minutes; then you went back

there the next morning and worked, did you'?

A. Yes.

Q. And worked all of that day?

A. Yes, sir.

Q. And the next day, you worked all of that day ?

A. The next day at noon I quit.

Q. Then where did you go?

A. I went to the hospital.

Q. You didn't quit until the noon hour, did youl

A. No, sir.

Q. Was anyone helping you when you quit ?

A. I don't remember, but I think there was a

man there when I quit; I think he was helping me
the day I quit, if I remember right.

Q. Was that this boy?

A. I don't know, sir.

Q. How long were you in the hospital?

A. I stayed in the Coeur d'Alene Hospital about

two or three days, I t^iink, or a day and a half—one

or the other.

Q. How many nights did you stay there?

A. Either one or two nights ; I am not sure.

Q. And what did you say this doctor did for you ?

A. He bandaged my leg.
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Q. What did he put on it?

A. I don't know what he put on it; he bandaged

it right from my ankle to my hip.

Q. HoAY many visits did that doctor make to you?

A. He came twice or three times, if I remember

right.

Q. Were there an}" nurses there? A. Yes.

Q. Did they v\- ait on you too ? A. Yes.

Q. Were the nurses present when this doctor

treated your leg ? A. Yes, sir.

Q. Don't you know that doctor's name?

A. No, sir.

Q. Didn't you hear the nurses call his name ?

A. No, sir.

Q. Did 3"ou ever see him anywhere else except in

that hospital? A. I am not sure.

Q. Did you ever go to his office in town?

A. No, not that I know of.

Q. If 3"ou had, you would have known it, wouldn't

you? If you had gone to this physician's office after

that, you would have known it, wouldn't you?

A. There was one doctor there, and he looked

prett}^ much like him.

Q. What kind of a looking man was this doctor?

A. He was a big tall man, fat and red-faced.

Q. Did he have any beard? A. No, sir.

Q. Did he have a moustache? A. No, sir.

Q. What kind of hair did he have ?

The COURT.—Why is this important?

Mr. McFARLAND.—I want, if possible, to locate

this doctor ; I would like to locate this doctor. There
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are matters I have in view that I don't think would

be proper to state in the presence of the jury.

The COUET.—Very well.

Mr. McFARLAND.—Q. I will ask you this : Was
his name Woods? A. No, sir.

Q. Was his name Scallon?

A. No, sir; I know a Doctor Scallon.

Q. Was his name Craik?

A. I think it was, if I remember right.

Q. A big, tall, stout fellow, rosy faced %

A. Yes, sir.

Q. Eather light hair, didn't he?

A. Yes, sir.

Q. Smooth faced? A. Yes, sir.

Q. Now, where did you go when you left the hos-

pital ?

A. I went up to my room and got Dr. Watts to

doctor my leg.

Q. Did Dr. Watts attend upon you?

A. Yes, sir.

Q. How long did he attend upon you ?

A. He came to me about a week, I guess, to my
room, and doctored me there.

Q. How many visits did he make ?

A. He made either four or five visits.

Q. You are sure that this was Dr. Watts?

A. Yes, sir.

Q. How long did you stay in your room ?

A. I stayed about a week there; then I was able

to get out and go around town with a stick, hobble

around, but I wasn't well then.
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Q. Where did you go then, after you left your

room ?

A. Went to work for the B. R. Lewis Lumber

Company.

Q. Was you lame when you went there ?

A. Yes, sir.

Q. Do you know Mr. Fred Amsbaugh, the time-

keeper there ? A. I know him by sight.

Q. Did you see him when you were working

there ? A. I must have seen him, I guess.

Q. All the time you was working there you was

walking lame ?

A. I was walking lame at first, but the last couple

of days I was walking better.

Q. Did you tell Mr. Amsbaugh about having been

hurt at the Coeur d'Alene?

A. I didn't tell him; I told the foreman there at

that time.

Q. Did you ever tell Amsbaugh about being crip-

pled or hurt, or complain in any way ?

A, No, I never said nothing to him, I don't think.

Q. What did you do when you were there?

A. I was sweeping sawdust, only the first day,

when I helped haul boards for a millwright.

Q. You didn't load logs? A. No, sir.

Q. You didn't work in the planer?

A. No, sir ; never worked in a planer in my life.

Q. You say j^ou worked there how long?

A. If I remember right, pretty close to two weeks.

Q. Did you work every day during those two

weeks ?
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A. Yes, I worked straight out from tlie time I

started till I quit.

Q. What did you quit working there for?

A. I went up the river then to work for the

Bunker Hill & Sullivan.

Q. Why did you quit working for the B. E. Lems
mill ?

A. I got more mone,y in the job I w^as going to.

Q. Who employed j^ou to work in the Bunker

Hill & Sullivan?

A. A man by the name of Babbitt ; I went up with

a man by the name of Bennett, and he told him to

take a man or two with him.

Q. You went up there with Bennett?

A. Yes, sir.

Q. That is the reason you quit? A. Yes.

Q. And there w^as no other reason ?

A. I quit to get better wages.

Q. What did you do for the Bunker Hill & Sul-

livan ?

A. I was peeling bark most of the time.

Q. What do you mean by peeling bark?

A. They were building a dam, and I was peeling

bark off the logs.

Q. How long did 3^ou w^ork for the Bunker Hill

& Sullivan at that work?

A. About forty-five days.

Q. Bight along? A. Yes, sir.

Q. Didn't miss a day for all that time, did you,

except Sundays?

A. That is all, but I suffered pain.
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Q. Did you do any other work besides peeling

bark at that time ?

A. Different little things around the camp, I

done; split wood, once in a while.

Q. When you quit work for the Bunker Hill &

Sullivan Company, where did you go?

A. I came down to Ooeur d'Alene.

Q. What did you do at Coeur d'Alene*?

A. I didn't do anything.

Q. How long did you stay at Coeur d'Alene?

A. A day or two.

Q. Then where did you go? A. St. Joe.

Q. What did you do up at St. Joe?

A. Run a donkey-engine up there.

Q. For whom?
A. Flewelling Lumber Company.

Q. What work was this engine engaged in doing?

A. Pulling logs off a hillside.

Q. Did you run it as engineer?

A. Yes, sir.

Q. How long did you work for Flewellings?

A. 'Seven days.

Q. Work straight along without missing a day?

A. I worked seven days.

Q. Then you quit working for them, did you?

A. Yes, sir.

Q. Then where did you go ?

A. Went to Rose Lake.

Q. Did you work for the Rose Lake Lumber Com-
pany ?
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A. I worked for a jobber tliat was putting in logs

for the Rose Lake Company.

Q. What did you do in that work ?

A. Hooking logs thej^ were putting on flat-cars.

Q. How were those logs hooked—with common
cant hooks or with an engine ?

A. There was an engine lifted them and we had

hooks, and the engineer would pull them up on toi3

of the load.

Q. What were these—sawlogs?

A. Yes.

Q. Hovr long did you work at that work?

A. About twenty-five days.

Q. Straight along without missing a day?

A. Yes.

Q. What did you do after you left there?

A. I came to Coeur d'Alene again.

Q. How long did you stay at Coeur d 'Alene ?

A. Probably a day or two again.

Q. Did 3^ou do an}^ work there then?

A. N"o.

Q. Then where did you go, after leaving Coeur

d'Alene this time? A. Went to St. Maries.

Q. What did you do at St. Maries ?

A. Went to work for McCarter Brothers, moving

a house.

Q. Do 3^ou remember the house 3^ou moved ?

A. It was a saloon belonging to a man by the

name of Demers.

Q. How many days did jou work for Jerry Mc-

Carter altogether? A. I couldn't tell you.
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Q. Do you remember what montli that was ?

A. It was late in the fall.

Q. Didn't you commence work for McCarter on

the 15th of October, 1907, and worked that day, the

16th, the 17th, 18th, 19th, 21st, 22d, 23d, 24th, 25th,

and the 26th, making fifteen days in all %

A. Yes, probably, that was about the time.

Q. Now, in moving that house, what did you have

to do?

A. Just put jack-screws under the side of the

building and screw them up.

Q. Wasn't it heavy work?

A. Noiv, very heavy ; there was a whole lot of us,

Q. Didn't you have to get into the mud and

slush?

A. We sat down most of the time doing that work.

Q. Didn't you have to wear rubber shoes or boots ?

A. No, sir.

Q. Wasn't that house being moved into a marshy

place ?

A. There was another man working at it before

I went there.

Q. Wasn't it pretty heavy work?

A. No, not so heavy; I was putting in rollers or

screwing it up.

Q. Was you lame at that time?

A. My leg was paining me right along at that

time.

Q. You were a little lame or crippled ?

A. Yes.

Q. Did you tell McCarter about being hurt or be-

ing crippled? A. I don't remember if I did.
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Q. Had you ever worked in a logging camp, or in

or about a sawmill before you w^ent to Coeur

d'Alene? A. I had worked in a logging camp.

Q. What did you do there?

A. Swamped most of the time, and sawed a couple

of times.

Q. That was in a sawTiiill'?

A. No, sawed logs in the woods.

Q. You never worked in a sawmill before ?

A. No, never; I worked on a wood machine that

was connected with a sa^vmill, but I never worked for

a sawmill before I worked for the Coeur d'Alene

Lumber Company.

Q. Are you a married man? A. No, sir.

Q. When ,you went to work, didn't you tell Sal-

scheider you was a married man and wanted work?

A. No, sir; I did not; never told nobody I w^as a

married man.

Q. Do 3^ou know how long that edger-table is from

where the logs come in on to the rollers?

A. I never measured, but so far as I can judge, it

is about sixteen feet—I never measured it.

Q. Do you know how wide this place is, the width

of it across in this direction like this is the table, and

here is the space you call the pit, do jou know how

wide it is this way?

A. I guess it is about two feet and a half prob-

ably.

Q. Would you sw^ear it wasn't more than five feet

at the time you worked there ?

A. I don't know, sir.
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Q. Would you swear it wasn't five feef?

A. I wouldn't swear; I am not sure about it.

Q. Do you know how long the opening was, this

way?

A. As far as I remember, it was about three feet,

two or three feet, probably ; I am not sure about it.

Q. So you think it was about three feet square?

A. Yes.

Q. How deep was this?

A. About two and a half, probably, high, deep.

Q. Two and a half from the bottom of the floor?

A. Yes,

Q. This slasher, the carriage for the slasher was

two feet lower than this end of the edger-table,

wasn't it?

A. The one that carried the edgings to the

slashers ?

Q. Yes. A. Somewheres about that.

Q. I ask you, Mr. Witness, to examine that pho-

tograph, and see what you say as to that being a good

likeness of that edger-table:

(Hands witness photograph.)

Mr. McBEE.—I would like to examine it before he

answers the question.

Mr. McFARLAND.—I wasn't going to introduce

it in evidence until I had shown it to you ; I have no

objection.

Q. That is what you call the edger-table ?

Q. Do you recognize that?

A. There was no blocks there—I don't exactly re-

member it there about where I was working.
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Q. Now, I will ask you to look at this photograph

and state whether or not, in tailing the edger, you

stood in this space that is represented in this picture

or photograph—I had better mark that, I think

—

marked 1.

Mr. McBEE.—I suggest that it be identified.

(Marked Defendant's Exhibit "A," for identifica-

tion.)

A. Yes, that is about

—

Mr. McBEE.—I object to the question, for the

reason that the witness has said that this photograph

does not appear to him to be a likeness of the place

where he was injured. In other words, he doesn't

recognize that as a photograph of that particular

place.

The COURT.—Do you intend to offer, this Mr. Mc-

Farland?

Mr. McFARLAND.—I will, perhaps, later on, your

Honor, not now. I just want a more definite descrip-

tion of that edger-table, that is all, and I thought

perhaps by exhibiting this photograph I could get

that infoimation from this witness.

The COURT.—Unless he identifies the photograph

as being representation of the place, I am of the oiDin-

ion that he ought not to be asked to say whether that

represents the particular place in which he stood;

that might untimately be misleading.

Mr. McFARLAND.—I will then ask this question

:

State whether or not the photograph is a good rep-

resentation of the edger-table at which j-ou worked

at the time when you received this injury?
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A. It looks wider to me than the edger-table was.

Q. With that exception it is otherwise like?

A. It looks like where the rollers would be ; that

is the only thing that makes it look to me like the

edger-table.

Q. Is because the rollers are there ?

A. Yes, them two places there (indicating).

Q. Was the edger-table that you worked at like

the edger-table represented in this photograph?

A. Not exactly.

Q. In what respect did it differ?

Mr. McBEE.—I object to this comparison to some-

thing entirely without the record.

The COURT.—He may proceed a little farther

and we will see. Answer the question.

A. I can't see where the saws are, now it don't

look like the inside of the mill to me.

Q. Isn't the saws ahead there forward?

A. I don't see them.

Q. I will ask you, could you see, from where you

stood, tailing the edger, could you see the saws in

that sawmill ?

A. I could see—I couldn't exactly see the saws; I

could see the wheels where they were going around.

Q. Isn't it a fact that from where you stood in

this box that you couldn't see any part of either of

these saws?

A. If I stood out at the outer edge I could see

them, but not standing in the center of it there.

Q. How tall are you, Mr. Goodwin?

A. About five foot, eleven, I presume.
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Q. Do you know the length of your limb from the

bottom of your foot up to the joint of your knee?

A. No, sir, I don't know.

Q. Will 3^ou take this rule and show to the jury

what the length is from the bottom of your foot up

to the joint of your knee—just measure it.

A. (Witness takes rule and measures.) About

twenty-eight inches to the joint of my knee.

Mr. McBEE.—Take this rule and try it.

(Witness takes rule and measures.)

Mr. McFARLAND.—How much is it? Twenty-

two inches, isn't it?

A. Twenty inches, I think.

Q. Now, was this a piece of tailing of a piece of

board that struck you ? A. It was a board.

Q. Was it a long board ? A. Yes, sir.

Q. A very long board ? A. Yes, sir.

Q. The end of the board had to dip down in or-

der to strike you ?

A. No, I raised up my leg when I stooped over.

Q. Will you stand here between these two tables

and show the Court and jury the position you oc-

cupied when this board struck you on the knee.

A. Yes, sir. (Witness takes position between

tables.)

Q. Say, for instance that this is the board; now,

just show the jury and the Court your position at the

time it struck your knee.

A. The board was coming out this side of the

table, one here and one here ; the edgings was coming

at both sides of the boards, at both sides there was
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edgings, here and here, and there was two edgings

on each board, four edging altogether, sometimes

more than that coming, cut off double—two boards

w^ould come out on top of each other, and there was

a whole pile of them getting away from me, and I

turned around for to catch these edgings, and I leaned

over and raised my leg up like this (indicating), and

the board came out here and struck my leg here (in-

dicating) .

Q. Show the position of the board,

A. The board came straight across the roller like

that, and hit me on the leg.

Q. But it hit you on the inside of the knee ?

A. It hit me here (indicating).

Q. You had to have your knee up on a level with

the top

—

A. I leaned over like that.

Q. I say you would have to have the inside of

your knee on a level with the top of this table ?

A. Yes.

Q. And you had your foot away off the ground,

did you? A. Yes, sir.

Q. And you turned your leg around with the back

part of it or the inside of it toward the edger-table I

A. I turned around just then and the board caught

me.

Q. How long was this board that struck you ?

A. Between eighteen and twenty feet, I should

judge.

Q. You are sure it was at least eighteen feet long,

are you? A. Yes, sir.

Q. What became of that board 1
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A. Well, I don't know what became of it.

Q. Did it go on to this other table, the slasher %
^

A. I guess it did ; as soon as I pulled out my leg

it drove out from the saws.

Q. Did you ever have anyone else tend to your

leg except Dr. Wood and Dr. Craik, and this Dr.

Busbee—I mean Dr. Watts %

A. That is the only doctors I had.

Q. How long after you quit working at St. Maries

was it before you went to this hospital ?

A. I worked four or five days in the woods about

half a mile out of St. Maries.

Q. For whom ?

A. A fellow by the name of Stickney.

Q. What did you do for Stickney?

A. I sawed logs.

Q. Was that all you worked—four or five days %

A. That was all.

Q. Where did you go from there ?

A. To the hospital.

Q. What day did you get there ?

A. About the 4th of November.

Q. How long were you there before you had your

limb amputated ?

A. Some time the first of December, my limb was

amputated.

Q. Isn't it a fact, Mr. Goodwin, that you hurt

that limb after leaving the Coeur d'Alene Lumber
Company? A. No, sir.

Q. Isn't it a fact that you hurt that leg after

working for McCarter up there moving that house ?
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A. No, sir.

Q. Did you ever have a doctor at St. Maries look

at it? A. No, sir.

Mr. McFAELAND—I believe that is all for the

present; I may ask to recall him latter on for fur-

ther cross-examination.

Redirect Examination.

(By Mr. McBEE.)

Q. I wish you would state clearly to the jury just

about where the board caught your leg?

A. Just right about where my fingers is, about

there.

Q. How far above the knee is that?

The COURT.—Below the knee?

A. Right about there.

Mr. McBEE.—Is that above or below the knee-

joint?

A. I guess that is above the knee-joint.

Q. What part of your leg was pressed against the

rollers ?

A. This part of my leg was pressed against the

roll, and the board was against here.

Q. Was that higher up or lower down than the

point where the board was pressing against it?

A. Lower down, a little bit.

Q. The pressure was all above the knee, was it?

A. Yes, right about here.

Q. And these wounds and bruises which caused

you the pain, where were they?

A. They were right here, where the board struck

me.
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Q. Were they on the front or back of your leg?

A. On the back.

Q. What was the position of your left le^ at the

time 3^ou were caught by the board?

A. It was reached out imder me.

Q. Your left leg? You were standing on your

left leg.

A. Yes, holding myself up with ni}^ left leg.

Recross-examination.

(By Mr. McFARLAND.)
Q. How long did you say you were tailing the

edger there for the Coeur d'Alene Lumber Company

before jon received this injury—^how many days?

A. I couldn't tell you how many days; I was

there eight or nine days altogether, as far as I can

remember right ; I may be out a little, I am not sure

;

I never kept no account of it.

[Testimony of John Bennett, for the Plaintiff.]

Witness was excused, whereupon JOHN BEN-
NETT was produced as a witness on behalf of plain-

tiff, was first duly sworn, and testified as follows

:

Direct Examination.

(By Mr. MORGAN.)
Q. You may state your name, residence and oc-

cupation.

A. John Bennett, Coeur d'Alene City.

Q. How long have }"ou lived at Coeur d'Alene?

A. Three j^ears.

Q. Do you know the plaintiff, George Goodwin?

A. Yes, sir.
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Q. How long have you known him?

A. Five years.

Q. Where did you first know him?

A. In Washburn, Wisconsin.

Q. Where did he come from there, if .you know ?

A. Why, he came from Ireland.

Q. State the circumstances of your meeting, and

how .you came to know him at that time.

Mr. McFARLAND.—I object to that as immate-

rial, if the Court please.

The COURT.—Sustained.

Mr. MORGAN.—Q. When did you first meet

George Goodwin in Idaho, and where ?

A. I met him in Coeur d'Alene City; he came to

my house.

Q. When was that?

A. He cam.e off the coast ; he had been to the coast

and then came back to my place at Coeur d'Alene

some two years ago.

Q. Do you know whether or not he ever worked

for the Coeur d'Alene Lumber Company?

A. I think he has worked for them some.

Q. About when ?

A. I think some time during the month of May,

1907.

Q. How long did he work there, if you know?

A. I couldn't say just how long he did work.

Q. Did he ever, at any time during the summer

of 1907, work with you? A. Yes, sir.

Q. State as near as you can between what dates,

and the circumstances ?
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A. Why, from the first of July until the latter

part of August.

Q. Where and for whom were jovi working?

A. For the Bunker Hill & Sullivan Mining Com-

pany, on the North Fork of the Coeur d'Alene River.

Q. How did you happen to go up there with Good-

win?

A. I took a job building a dam there for the Bun-

ker Hill & Sullivan through a foreman that was look-

ing out for their work, and took him along with me.

Q. What did he do ?

A. He helped me prepare the timbers, preparing

to hew, and hewing timbers for the dam.

Q. How long did you work there ?

A. Two months.

Q. What did you do after you finished your work

there ?

A. I went back to Coeur d 'Alene and went to work

for the Colquhoun Hardware Company.

Q. Did he accompany you to Coeur d'Alene?

A. Yes, sir.

Q. Do you know anything about an injury that

he claims to have received while working in the mill

of the Coeur d'Alene Lumber Company?
Mr. McFARLAND.—I object to that, if the Court

please.

The COURT.—He ma}^ answer .yes or no.

A. Yes, sir.

Mr. MORGAN.—Q. Do you know about when he

was injured?

A. I don't know just any particular time.
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Q. During the time you worked with him, how

closely associated were you with him ?

A. We were together all the time, and slept to-

gether.

Q. Did you know of any injury at that time

—

him receiving at that time ? A. No, sir.

Mr. McFARLAND.—I object to that as immate-

rial and irrelevant, if the Court please, and incom-

petent, and also leading and suggestive.

The COURT.—Overruled.

Mr. McFAELAND.—An exception.

Mr. MORGAN.—Do you know of his complaining

of any hurt at that time? A. Yes, sir.

Mr. McFARLAND.—I ask to have that answer

stricken out, for the purpose of an objection.

The COURT.—Yes.
Mr. McFARLAND.—I object to the question, if

the Court please, on the ground that it calls for self-

serving statements and declarations of the plaintiff,

and as incompetent, irrelevant, and immaterial.

The COURT.—Upon what theory, gentlemen, do

you seek to introduce testimony of this character at

this time?

Mr. McBEE.—If the Court please, the defendant

here denies that he received any injury whatever at

the Coeur d'Alene Lumber Company's mill, and they

are contending that he was injured somewhere else.

The COURT.—The witness has answered the ques-

tion that he knew of his receiving no injury while

he was with him. Now, you ask whether he com-
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plained of having been injured. Why isn't that

hearsay, at this state of the case at least?

Mr. McBEE.—We have asked for damage for suf-

fering prior to the amputation, and for the loss of

the leg, and this witness worked with him after he

had worked at the Coeur d'Alene Lumber Company,

and was with him daily, and we want to show all his

acts and declarations, what they were as affecting

the element of damage.

The COURT.—You may show what his acts were

;

I think though, at this stage of the suit, his declara-

tions would be incompetent.

Mr. MORGAN.—We will withdraw the question,

if your Honor please.

The COURT.—It is possible that in rebuttal, if

the defense should assume a certain position, such

testimony might become competent.

Mr. MORGAN.—Did you notice, at any time while

you were working with Goodwin, that he was lame,

or that he doctored any injury that he had?

A. Yes, sir.

Mr. McFARLAND.—I object to that, if your

Honor please, as leading and suggestive.

The COURT.—The exact form of the question

I didn't hear.

(Question read by stenographer.)

The COURT.—The objection is overruled.

Mr. McFARLAND.—An exception.

A. (Repeated by witness.) Yes, sir.

Mr. MORGAN.—Q. State what he did, if you

know?
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A. Well, during the time he was with me he used

to complain of his leg hurting him

—

Mr McFARLAND.—I ask to have his answer

—

A. ('Continued.)—complained of his leg pain-

ing him, and doctored his leg nights, bathed his leg

with turpentine and liniment and such stuff as that

—

complained continually during the time he was with

me.

The COURT.—Witness, don't state what he said;

that may be stricken out.

Mr. MORGAN.—Was he lame?

A. Partly, at times he was limping.

Q. During the time you worked with him, did he

receive any injury, to your knowledge?

A. Not to my knowledge.

Mr. MORGAN.—That is all.

Cross-examination.

(By Mr. McFARLAND.)
Q. What is your business, Mr. Bennett ?

A. Deliveryman for the Colquhoun Hardware

Company.

Q. How long have you lived in Coeur d'Alene?

A. Three years.

Q. What business did you follow before you came

to Coeur d'Alene? A. Cook.

Q. You say you have known George Goodwin;

about five years ? A. Yes, sir.

Q. First met him in Wisconsin?

A. Washburn, Wisconsin.

Q. Now you had a contract with the Bunker Hill

& Sullivan mine in July and August, 1907, did you ?
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A. Not exactly a contract, sir ; I had a job through

their foreman, building a dam, no contract drawn.

Q. And George Goodwin went up from Coeur

d'Alene with you there?

A. I was authorized to bring a man with me, and

I took him as my helper.

Q. You found him working for the B. R. Lewis

Liunber Company at that time? A. Yes, sir.

Q. And he quit work to go up with you?

A. Yes, sir.

Q. And he went up and worked on this work for

about two months? A. Yes, sir.

Q. He worked pretty steadily, did he ?

A. Yes, sir.

Q. Didn't miss a day except Sundays, did he?

A. Not to my knowledge.

Q. What particular work did he do ?

A. He helped me to fall the timber and line it

ready for the hewers.

Q. What do you mean by falling the timber?

A. Chopping the trees down, sawing them down.

Q. And lining them for the hewers?

A. Yes, sir.

Q. What do you mean by lining them ?

A. Peeling the bark off and striking a line with

the chalk line.

Q. What tools did he use during this time?

A. He used an axe and a cross-cut saw.

Q. He worked at one end and you at the other

end? A. Yes, sir.
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Q. How many days did he work with a cross-cut

saw?

A. I don't remember how many days; we prob-

ably didn't use it only a few minutes at a time any

day.

Q. You say he put liniment on his leg?

A. Yes, sir.

Q. Did this occur during the day or just at night ?

A. It occurred during the night.

Q. Bo you know where he went after he got

through working for you ?

A. We 'Went to Coeurd'Alene together, and from

there, I believe, he went to St. Maries.

Q. Bo you know how long he remained at Coeur

d'Alene? A. I do not, exactly.

Q. You didn't go back on this work yourself, did

you? A. No, sir.

Q. You remained at Coeur d'Alene?

A. Yes, sir.

[Testimony of George Darrah, for the Plaintiff.]

Witness was excused, whereupon GEORGE BAR-
RAH was called, sworn, and testified on behalf of

plaintiff as follows;

Birect Examination.

(By Mr. MORGAN.)
Q. Mr. Barrah, you may state to the jury your

name? A. George Barrah.

Q. Where do you reside?

A. Coeur d'Alene.

Q. How long have you reside there?
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A. It is about two j^ears—it will be two years the

last of June.

Q. Do you know the i^laintiff in this case, Mr.

George Goodwin? A. Yes, sir.

Q. And the defendant company, the Coeur

d'Alene Lumber Company?

A. I have heard of them; I never worked for

them, but I know of them.

Q. How long have you known Mr. Goodwin ?

A. Well, for about five years—ever since he came

to this country.

Q. What do you mean by ever since he came to

the country?

A. It is about five years since he came here; I

was acquainted with him shortly after he came.

Q. Where? A. In Washburn, Wisconsin.

Q. Did you work with him during the smnmer of

1907? A. Yes, sir.

Q. State about when and where ?

A. Well, first I worked with him at St. Joe.

Q. What were 3'ou doing there ?

A. He was the engineer on the donkey-engine and

I was firing.

Q. What sort of an engine?

A. Donkey-engine, for pulling timbers off the

mountains with a long cable.

Q. Please explain in a few words to the jury what

a donkey-engine is.

A. A donke3"-engine is for the purpose of pulling

logs from the mountains where the}^ can't get with

horses, with a long cable.
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Q. Is it a stationary engine? A. Yes, sir.

Q. Then where did you go with Mr. Goodwin, if

any place"?

A. We came to Goeur d'Alene then, and from

there to Rose Lake.

Q. 'State what you did there.

A. Worked in a logging camp there.

Q. How long were you there ?

A. About a month.

Q. Where did you go from there ?

A. From there to Goeur d'Alene again, and from

there to St. Maries.

Q. How long were you there, and state what you

did.

A. We worked together there about eight or ten

days; we were moving a building there, a saloon.

Q. For whom? A. For Lee & Demars.

Q. State what you did then.

A. I went to work with the carpenters after that.

Q. Where did Goodwin go ?

A. He worked in Stickney's camp.

Q. Do you know how long?

A. About seven or eight days, I think it was.

Q. Then where did he to ?

A. He went from there to the hospital.

Q. During the time you worked with him, Mr.

Darrah, did you know of any injury he received ?

A. No, sir ; I didn 't know of any ; I know he didn 't

receive any to my knowledge.

Q. Do you know, during the time you worked with



132 Tlie Coeur D'Alene Liimher Company

(Testimony of George Darrah.)

him, wliether or not there was anything the matter

with his right leg?

A. Yes, sir ; I knew it was hurting him.

Q. How did you know that ?

A. He was telling me about it paining him.

Mr. McFAELAND.—I ask to have that answer

stricken out.

Mr. McBEE.—No objection.

The COURT.—Very well.

Mr. McBEE.—Q. State what he did during the

time you were with him, with reference to the leg.

A. He was rubbing liniment onto it.

Q. Did you ever see the wound ?

A. No, sir ; I never examined it.

Q. What did you see, if anything?

A. I just saw him working with it, and rubbing it

with liniment.

Q. When?
A. At night-time, when he would be going to bed.

Q. Well, did this rubbing and care continue ?

A. Yes, sir ; every night.

Q. For how long ?

A. During the time we were rooming together.

Q. State again, if you please, just how long that

was. A. Well, at St. Maries, about two weeks.

Q. And about a week at St. Joe ?

A. Yes, or a little better than a week at St. Joe.

Q. And also at Eose Lake ?

A. About a month there at Rose Lake.

Q. Did he favor this leg ?
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Mr. McFARLAND.—I object to that as leading

and suggestive, if your Honor please.

Mr. MORGAN.—Q. What were Ms actions when

he walked ?

A. He always had a little limp in his walk.

Q. During all of this time? A. Yes, sir.

Q. Do you know, Mr. Darrah, whether or not the

condition of his leg improved or got worse during the

time you worked with him ?

Mr. McFARLAND.—I object to that, if your

Honor please, for the reason that the witness has

shown that he is not competent to testify.

The COURT.—Sustained.

Mr. McBEE.—I don't think, if your Honor please,

that he has shown that he is not competent.

The COURT.—He has stated that all he saw was

him rubbing liniment on it; he certainly couldn't say

what, the condition of the leg was if he never saw it.

Mr. MORGAN.—Q. Mr. Darrah, how did he act

during that time?

Mr. McFARLAND.—I object to that as not ma-

terial, incompetent, too general.

The COURT.—Perhaps the witness will under-

stand. The objection is overruled. To which ruling

of the Court the defendant then and there duly ex-

cepted.

Mr. MORGAN.—With reference to this leg.

A. He always favored it more or less during this

time ; it seemed to be getting worse all the time.

Q. Did his care of it increase or diminish ?

A. Increased.
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Mr. McFAELAND.—I object to that as leading

and suggestive, and calling for the conclusion of this

witness, and not based upon any facts.

The COUET.—He may answer. To which ruling

of the Court the defendant then and there duly ex-

cepted.

A. It always increased.

Mr. MOBGAN.—Q. Mr. Darrah, what were Mr.

Goodwin's habits, if you know, during the time you

have known him ?

Mr. McFAELAND.—I object to that as immater-

ial, if the Court please.

The COURT.—What is the purpose?

Mr. MOEGAX.—The purpose is, to show the jury

that this injuiy was not caused by any other, anj-thing

outside of the original cause.

The COURT.—He has stated that so far as he

knows he suffered no injury or accident while he knew

him. The objection will be sustained.

Mr. MORGAN.—Q. What were his habits as to

industry and sobriety?

Mr. McFARLAND.—I object to that as immater-

ial and ii'relevant, and not responsive to the issues,

and calling for the conclusion of this witness also, if

the Court please.

The COURT.—The objection will be overruled.

A. So far as I know he was moral.

Mr. MORGAN.—Q. And as to industry?

A. His industry was good.
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Cross-examination.

(By Mr. McFAELAND.)
Q. Mr. Darrali, what business are you engaged in

at the present time ?

A. I am working in LaCross in the power-house

at the planing-mill at LaCross.

Q. You are working for the Big Four ?

A. No—Stack & Gibbs.

Q. How long have you been working for them ?

A. I started there the 17th of April, and have been

there ever since.

Q. What was your business at this time you were

with George Goodwin *? A. Common laborer.

Q. You worked at any job you could get?

A. Yes, sir, any job I could get to do.

Q. Where did you join him or he join you?

A. In Coeur d'Alene.

Q. Was anyone else with you 1

A. No, sir
;
just the two of us.

Q. When did he and you commence working to-

gether ?

A. The last week in August, two years ago ; it will

be two years this August coming.

Q. And you met him in Coeur d'Alene, and went

from there to where ? A. St. Joe, first.

Q. And finally wound up at Rose Lake, did you?

A. No, sir; we separated at St. Maries.

Q. That vs^as when he went out in the logging

camp ? A. Yes, sir.

Q. Where did you go ?

A. I stayed in St. Maries for awhile.
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Q. Did you see Iiim when he started for the hos-

pital ? A. Yes, sir.

Q. You say that he never showed you his leg, the

wound ?

A. No, sir ; I never examined his leg, no, sir.

Q. Did he appear to walk lame all the time ?

A. Yes, sir.

Q. Was his limp very noticeable ?

A. Oh, not so awfully bad, but it was quite notice-

able, you could tell he was lame.

Q. He didn't lose any time from his work, did he?

A. No, sir, not up until he went to the hospital.

(Witness excused.)

Mr. McBEE.—If the Court please, unless there is

some objection, these last two witnesses may be ex-

cused and allowed to go home.

Mr. McFARLAND.—I don't think we will need

them.

The COURT.—They may be excused then, these

two witnesses.

Mr. McFARLAND.—Yes.
The COURT.—Yery well.

[Testimony of L. W, Bellis, for the Plaintiff.]

Thereupon L. W. BELLIS was produced as a wit-

ness on behalf of the plaintiff and was sworn and

testified as follows

:

Direct Examination.

(By Mr. McBEE.)

Q. You may state your name.

A. L. W. Bellis.
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Q. Where do you reside, Mr. Bellis ?

A. Coeur d'Alene City.

Q. What is your occupation?

A. Well, I follow working in the mill most of the

time.

Q. Do you know George Goodwin, the plaintiff?

A. I haven 't known him, that is, to know his name,

till about three weeks ago; I remember seeing him

about two years ago.

Q. Where? A. Coeur d'Alene.

Q. Where?

A. The first time I saw him he was working on the

pond for the Coeur d'Alene Lumber Company, down

on the boom ; and the next time I saw him he was work-

ing on the deck, that is, at the end of the chain that

takes up the logs ; and then the next time I saw him he

was working as a tailer, behind the edger.

Q. In what mill, and where?

A. In the Coeur d'Alene Lumber Company's mill.

Q. At Cour d'Alene, Idaho? A. Yes, sir.

Q. About when was that?

A. That was a year ago this summer, some time.

Q. A year ago this summer?
A. A year ago last summer.

Q. Coming two years now?

A. Two years ago now.

Q. What were you doing about the mill when you

saw him at work tailing the edger ?

A. Well, I was in the filing-room.

Q. Where was the filing-room, with reference to

the edger ?
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A. The filing-room is on the north side of the mill,

and a little bit west of the edger.

Q. On a level?

A. Yes, sir, on a level with the edger floor, on the

same floor.

Q. And you saw Goodwin at the edger table ?

A. Yes, sir.

Q. Xow, did you see anything to indicate that he

received any injury that day ? A. Yes, sir.

Q. Just relate what you saw, with reference to Mr.

Goodwin, in that place, and at that time.

A. Now, when I saw him the first time—I saw him

after he was hurt—I was at that time sitting on a

bench w^ith Frank Hill in the filing-room, and we

heard someone holler, and we saw the trouble riders

make a motion to the sawyers and pointing their fin-

gers down toward the lower end of the mill.

Q. Where were the}' pointing, with reference to

where the edger was ?

A. In the direction of where this man was work-

ing. And Frank Hill and I got up and walked to the

door, and Frank Hill says

—

Mr. McFARLAND.—I object to what Frank HiU

Kaid.

Mr. McBEE.—Tell what you say. Don't teU what

Frank Hill said.

A. When we got there to the door—you see this

man was standing kind of bent over and had his hand

on his leg.

Q. Which man ?

A. That man there with the crutch.
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Q. Goodwin ?

A. Goodwin, or Gooding—and he straightened up

and he picked up a piece of edging and he went down

around in under the conveyor, and out through the

east door, and I saw him again standing there by the

stairway, and at that time there was quite a crowd

around him, that is, the lath sawyers and lath pickers

was standing around him—I should think there was

four or five of them standing around this man as he

stood there at the head of the stairs.

Q. What was he doing—in what position was he ?

A. Well, he had hold of the stairway, and he had

his hand on his leg ; and the man—^there was one man

stood kind of sideways—I can't tell unless I had some-

body here to show exactly how he was standing, I

don't know

—

Q. What was the man doing

—

A. They w^as feeling of his leg.

Q. With reference to Goodwin ?

Mr. McFARLAND.—I object to that as imma-

terial.

The COURT.—I can't see how it is material, gen-

tlemen. Sustained.

Mr. McBEE.—What was Goodwin doing?

A. He was standing there letting them feel of his

leg.

Mr. McFARLAND.—Now, I ask to have that

stricken out, as not responsive.

The COURT.—I can't see that it is important

either way.

Mr. McFARLAND.—I withdraw my motion.
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Mr. McBEE.—Q. When did you next see Good-

win after that?

A. I never saw that man until about three weeks

ago.

Q. Did you at that time know who he was %

A. I didn't know what his name was; he told me

his name here about three weeks ago.

Q. What experience had you had about that mill

before that time ?

A. Well, I worked around that mill, I guess, about

as much as any man there is in Coeur d'Alene.

Q; . How much is that ?

A. Well, I was a filer there seven years ago, from

the 28th day of June till the mill closed down that

winter.

Q. Are you familiar with the manner in which

that mill was operated with reference to the edger, at

that time % A. Yes, sir.

Q. Are you familiar with the station in which the

edgerman worked, or the man who was tailing the

edger worked ? A. Yes, sir.

Q. , Describe that to the jury.

A. Well, at that time—that was seven years ago?

Q. No, I am talking about the time Mr. Goodwin

was injured. A. Yes, sir.

Q. Now, describe it as it was at that time.

A. Well, at the time that he was hurt, he was

standing in the pit taking the edgings from the lum-

ber as the lumber passed by him. The lumber was

put through the edger and taken two edgings on each

board; the edgings was taken off of these boards, and
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as the boards would pass by him he would grab a

couple of edgings here and slide them off on that side,

and they would drop dow^n on the chains that would

taken them into the slashers ; and when a board would

come on this side, he would grab a couple of edgings

and shove them off, and then when the slabs would

come through, he would take them and shove them off.

Q. What kind of a place did he have to stand in %

A. You mean the size and depth and so on?

Q. Yes.

A. I should think it was about two feet and a half

deep, the pit, and the size of the pit would be in the

neighborhood of three feet by maybe four feet the

other way.

Q. What kind of walls to this pit—^what kind of

walls did the pit have, sides ? Were the.y perpendicu-

lar or slanting, or otherwise?

A. The pit was square up with the roller behind.

Q. Were the sides of the pit straight up and down,

or slanting? A. It wasn't slanting.

Q. Straight up and down ? A. Yes.

Q. What was there behind the pit, away from the

edger ? A. That would be behind him ?

Q. Yes.

A. There was a roller there, and then there was a

cross-piece that went up by the side of the roller—

I

think it was in the neighborhood of as wdde as my
hand, maybe a little wider—come almost to the top

of the roller; it was there for protection, to keep a

person's clothing from winding around the roller.

Q. In front and toward the edger, was there ?
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A. There was there rolls in front of him^ and one

behind him, that is, besides the edger rollers.

Q. What were these rolls on—what were they sup-

ported by ? A. They was on a table.

Q. What would you call that table ?

A. Tailing-table, behind the edger.

Q. What was the length of that table f Rather,

I want the length between the edger-saws and the be-

ginning of the pit ? That is, how far was it from the

pit in which the tailer stood to the edger-saws ?

A. How far?

Q. Yes.

A. If my recollection serves me right, it was six-

teen feet ; it may be eighteen feet, but not any more

than that.

Q. Now, explain how the boards come through

w^hen they go into the edger until they pass the pit.

A. I didn 't understand the question.

(Qiuestion read by stenographer.)

A. How they go through the edger? Well, the

edger has rigid rollers on the bottom and heavy roll-

ers on toj). The rigid rollers are run by a belt on the

south side of the edger, and are continually rolling,

while the upper rollers only roll when there is a board

between the rollers and the lower rollers ; they are a

heavy roller for the purpose of holding the board

down onto the rigid rollers, so as to compel that board

to go through that edger.

Q. Is it possible for a man by force to stop a board

when it is on its way through the edger ?
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Mr. McFAELAND.—I object to tliat, if your

Honor please, because the witness bas now shown

himself qualified.

The COURT.—Sustained.

Mr. McB'EE.—Do you know whether it is possible

to do so ?

The COURT.—Just answer yes or no.

A. Yes, sir.

Mr. McBEE.—Q. Is it possible ?

A. No, sir.

Q. Why?
A. Because they can't stop it after it starts into

that edger until it has been released by the back roll-

ers.

Q. Do you know whether or not, at that time, that

was a safe place to work ?

Mr. McEARLAND.—I object to that if your

Honor please, as calling for an opinion and conclusion

of this witness, and leading and suggestive, and that

the witness has not shown himself qualified or compe-

tent to testify on the subject.

The COURT.—Sustained. This witness has

shown nothing more than that he was familiar with

filing, whatever that may mean, in that business.

Mr. McBEE.—Q. Are you familiar with saw-

mills? A. Yes, sir.

Q. With the general working and operation of

sawmills? A. Yes, sir.

Q. What experience have you had around them?

A. I have worked in mills for the last twenty

years.
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Q. What kind of mills have 3^011 worked in ?

A. Most of my work has been filing.

The COURT.—What kind of mills, he asked you.

Mr. McBEE.—What kind of mills?

A. Band saws and rotaries.

Q. Have you, during that time, had occasion to

familiarize yourself with the general workings of

edgers? A. Yes, sir.

Q,. Were you at that time familiar with this par-

ticular edger and mill and the pit in which this de-

fendant stood at the time you saw him working there ?

A. Yes, sir.

Mr. McBEE.—I now renew the question.

The COURT.—Ask him the question.

Mr. McBEE.—Q. Do you know whether or not,

at that time, that was a safe place in which to work?

Mr. McFARLAND.—I object to that, if the Court

please, as incompetent, and the witness hasn't quali-

fied himself to answer, hasn't shown himself com-

petent, and the question calls simply for the opinion

of this witness, not based upon anj^ facts.

The COURT.—I am going to sustain the objection

to this particular question, gentlemen, because I don't

think it is a proper question to ask the witness.

What diiference could it make whether it was a safe

place or not ? I suppose that any place about a saw-

mill, that is, in proximity to dangerous machinery,

would, in a sense, be dangerous. Now, if you are try-

ing to get at the question whether or not the mill was

properly constructed, that is a different question, but

certain emplojinents are regarded as dangerous.
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Underground mining is considered dangerous em-

plojTDient ; working about heavy machinery in rapid

motion is considered dangerous employment. Sup-

pose this witness should answer yes, that would mean

nothing ; it wouldn 't bear upon the question whether

or not the defendant was negligent.

Mr. McBEE.—My understanding of the rule was

that where a servant is put to work in a dangerous

place, and that servant is inexperienced, it is the duty

of the defendant to warn him of the danger. We
have already shown that the servant was inexperi-

enced, that he had never before worked in a sawmill

—

he had worked down below the mill, in the water, for

a short time, getting logs up to it, and now he is placed

to work in a sawmill.

The COURT.—If that is your theory, the jury are

just as able to reach the conclusion as this witness is.

It is obvious that there are dangers accompanying

this sort of work ; that would go without saying ; that

wouldn 't be disputed probably. You will understand

that the Court is not excluding, or not intimating that

it will exclude, the testimony of this witness relative

to the general question as to whether or not the con-

ditions under which this man was working were

proper, that is, as to whether or not the conditions

were such as should have been reasonably provided

by a prudent employer.

Mr. McBEE.—Very well, I will take an exception

to your Honor's ruling, and ask another question or

two perhaps along the same line.

The COURT.—Very well.
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Mr. McBEE.—Q. Mr. Bellis, j^ou may state

whether or not you know that there was any danger

to one working in this place where the defendant was

working, as to being canght by the boards that came

through from the edger ?

Mr. McFAELAND.—If the Court please, I object

to that as improper, inconpetent, and immaterial, and

for the reason that the witness hasn't shown himself

comx^etent to testify upon that subject, and for the

further reason that it calls for an opinion or con-

clusion of this witness, not based upon any facts ; it

just simply asks him for his opinion, and I presume

if it was to be ascertained how he arrived at that opin-

ion we would be compelled to do that on cross-exam-

ination. I should think the correct rule would be for

the witness to first qualify himself.

The COURT.—It occurs to me, Mr. McFarland,

that anyone could see that there was some danger

there, and in order to save time, I am going to permit

him to answer. The answer to his question must be

obvious. You may answer the question.

To which ruling of the Court defendant then and

there duly excepted.

(Question read by stenographer.)

A. If there is any danger by a board coming

through—is that it?

Q. Yes.
'

A. There would be danger, and there is danger of

a man being caught, providing that the board hasn't

been released by the rollers on the edger, the back
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rollers, that is, providing that the board was too long

to be released by the time it crossed over this pit.

Q. State whether or not, in your opinion, at this

time, this mill was properly constructed so as to avoid

injury at this place?

Mr. McPARLAND.—If the Court please, I object

to that as improper, immaterial, incompetent, and for

the reason that it calls for the opinion and conclusion

of this witness, and that the witness hasn't shown

himself competent to testify upon the subject, that he

hasn't shown that he has had any experience in the

construction of sawmills or mills of this kind, or, in

fact, has not given any testimony that shows any

qualification to testify.

The COURT.—The objection will be sustained,

upon the ground of the incompetency of the witness,

so far as the present showing goes.

Mr. McBEE.—I will ask, Mr. Bellis, if you know

how a mill ought to be constructed in regard to this pit

for the person who is tailing the edger, so as to avoid

injury to the workman ?

Mr. McFARLAND.—I object to that as improper

and incompetent.

The COURT.—He may answer yes or no.

A. Yes, sir.

Mr. McBEE.—Was this mill constructed as it

should be, in that regard 1

Mr. McFARLAND.—I object, I renew my objec-

tion. This witness has not shown himself competent

or qualified to testify. The question is incompetent

and immaterial, and calls for the mere conclusion or
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opinion of this witness, not based upon any facts ad-

duced in the evidence showing his qualification or

competency to testify on the subject.

The COURT.—^The objection will be sustained.

Mr. McBEE.—Q. State in what respect, if at all,

this mill was not properly constructed or arranged

so as to avoid danger of injury to a workman tailing

the edger, in the position where the plaintiff was

employed at the time you saw him ?

Mr. McFARLAND.—I make the same objection,

if the Court please.

The COURT.—Overruled. To which ruling of

the Court the defendant then and there duly ex-

cepted.

A. The pit was too close to the edger.

Mr. McBEE.—Why? Explain to the jury why

that would make any difference.

A. If the pit had been ten feet, or twenty feet,

further away from the edger, it would avoid the dan-

ger of putting long planks, or anj^thing of that kind,

through that edger, that was liable to catch him.

Q. How far away from the edger should this pit

be ? How far away from the edger should a pit be ?

Mr. McFARLAND.—If the Court please, I object

upon the ground that the witness hasn't shown him-

self competent to testify.

The COURT.—Overruled. Answer the question.

A. How far had it should ought to be ?

Mr. McBEE.—Yes.
A. Well, it ought to be at least ten or twelve feet

further away from that edger to avoid danger; and
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they should have the back side of where he stood with

an incline, the same as they have got it now, to avoid

the dangers.

Q. Why should an incline— how would that avoid

danger ?

A. Well, when a plank is going through the

edger

—

The COUET.—The latter part of that answer may
be stricken out, that is, the part of the answer which

relates to the present condition of the machinery

there, is stricken out, and the jury will not pay any

attention to that. There are certain reasons, gentle-

men of the jury, why such testimony is not admissi-

ble, and the Court advises you that you are not to be

influenced in any way by reason of the fact that this

witness has stated that some change as been made

there in the arrangement. I can't explain to you

fully why you shouldn't consider that, but you can

take my statement of the law that you should not

consider it.

(Last question and answer read by stenographer.)

A. (Continuing.) An incline, if a plank caught

a man, and he was on the incline, or close to the in-

cline, it would shove him up over the roller and

avoid him getting caught on the sharp corner.

Mr. McBEE.—That is all, I believe, your Honor.

At this time an adjournment was taken until ten

o'clock, A. M. Friday, May 21, 1909.

Court met, pursuant to adjournment, at ten

o'clock, A. M., Friday, May 21st, 1909, all parties
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being present, and the following proceedings were

had, to wit

:

Mr. McFAELAND.—If the Court please, I would

like to finish the cross-examination of Mr. Goodwin

before Mr. Bellis takes the stand again.

The COUET.—I think, gentlemen, you would

better finish with this witness first.

L. W. BELLIS, recalled for cross-examination.

Cross-examination.

(By Mr. McFAELAND.)
Q. I believe you stated that you have worked

more in the Coeur d'Alene Lumber Company's mill

than any man in Coeur d'Alene.

A. Well, I have put in considerable time in that

mill.

Q. When was the last work you did there ?

A. The last work I did there was a year ago last

summer ; I was filing nights ; I was on the night shift,

doing the night filing.

Q. How many days or nights did you work at that

work ?

A. Well, I started in when the mill started up

nights, and I worked up until harvest time, and then

I came up into the Palouse country and went to work

in the harvest over here to Carfield.

Q. How many nights did you work ?

A. I should think it was in the neighborhood of

four or five weeks.

Q. Was Mr. Salscheider there at that time ?

A. Yes, sir.

Q. Will you swear that you didn't—will you



vs. George Goodwin, 151

(Testimony of L. W. Bellis.)

swear that you worked more than three nights at that

time?

A. No, sir, I would not swear to anything of the

kind.

The COURT.—I don't think the witness under-

stands.

Mr. McFARLAND.—Q. Will you swear that you

worked more than three nights at that time?

A. Would I swear that I worked more than three

nights ?

Q. Yes. A. Yes, sir.

Q. Who was the filer at that sawmill ?

A. Frank Hill.

Q. Where is Frank Hill now?

A. He is in Girard, B. C.

Q. British Columbia? A. Yes, sir.

Q. How long has he been away from Coeur

d'Alene?

A. He went away from there about two or three

weeks ago, three weeks ago, I think it was.

Q. He was the man who was in this filing-room

with you at the time you claim this accident occurred

to the plaintiff? A. Yes, sir.

Q. Now, how long did you work all together in

that sawmill from January 1, 1907, up to the present

time?

A. Well, I didn't work—I have worked only just

at filing work; I don't think that I done any other

work except the filing during that period from the

time the mill started up nights until harvest time

commenced.
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Q. Well, how mucli altogether did you work ? I

want to get the number of days, or the number of

weeks that you worked altogether from January 1,

1907, up to the present time.

A. I am unable to give the amount of day, but

when the mill started

—

The COURT.—Well, state about how long, wit-

ness.

A. About how long %

The COUET.—Yes, get at the answer.

A. Well, this mill started up nights---

The COURT.—Can't you state about how many
weeks or days it was %

A. It was about five weeks, I should think, about

five weeks.

Mr. McFARLAND.—Q. When did you com-

mence work there in 1907?

A. I am quite sure it was the last week in June

;

I am quite sure of it.

Q. The last week in June I A. Yes.

Q. Didn't jow commence work there on Juh^ 2,

1907? A. July 2d?

Q. Yes, sir. A. It might have been.

Q. And you worked right straight along that

number of weeks that you have testified to ?

A. I worked up until August, about the 1st of

August.

Q. Have you worked there since ?

A. No, I haven't.

Q. Had you worked there in that year prior to

the second day of July ?
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The COURT.—He has already answered that

twice, Mr. McFarland; he said no.

Mr. McFARLAND.—Had you worked there dur-

ing the year 1906 ?

A. That would be three years ago, wouldn't it?

Q. Yes, you can figure it.

A. I filed nights, if that would be—it was the

first year that Frank Hill had the contract for the

filing—I filed nights for him up until harvest time

that that mill run nights ; I had the night filing.

Q. How long altogether?

A. I am unable to give just the amount of days,

but to my best recollection it would be—^well, I am
not able to tell whether that mill started up in May
to run nights or not, but I filed from the time that

that mill started up nights mitil harvest time com-

menced.

Q. And you cannot say how long that was ?

A. And I don't know whether it was in June or

in May that the mill started.

Q. How have you worked in that mill any since

August, 1907? A. No, I haven't.

Q. Isn't it a fact, Mr. Bellis, that in July, 1907,

you were discharged by Mr. Frank Hill for incompe-

tency ?

Mr. McBEE.—I object to that as incompetent and

immaterial.

The COURT.—Overruled.

A. I was not.

Mr. McFARLAND.—Q. Do you know how far it

is from the edger—I mean the filing-room, to the pit

at the edger-table ?
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A. Well, it is in the neighborhood of about fifty

feet. I should think fifty or sixty feet.

Q. That bench where you say you were sitting is

in the southeast corner of the filing-room'?

A. Yes, sir.

Q. That is the furtherest point in the room from

the pit in the edger-table ? A. Yes, sir.

Q. Now, how many doors are there in that room,

or were there at that time, in that room ?

A. There was three doors to that room.

Q. One of the doors was near the southeast corner

of the room, wasn't it?

A. Yes, near the big band-saw.

Q. You couldn't look through that door from

the bench and see the man at the edger-table, could

you?

A. No, sir ; and the other door is in the other cor-

ner—one door is in this corner (indicating) and one

door in that corner (indicating) and one on the east

side.

Q. The door that is in the northeast corner of the

building is how far from that corner of the room?

A. Of the room I was sitting in ?

Q. Yes, sir.

A. Well, the filing-room is about as large as this

part of the courtroom from here to the railing, and

that door there would be in the southeast corner of

the room, and I was sitting over here in this corner,

and it is about the size of this room.

Q. Don't you know it to be a fact that it is eighty-

two feet from the pit in this edger-table to the south-
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east door of that filing-room, or the northeast door

of the filing-room?

A. There is no northeast door to the filing-room.

Q. The door that is in the northeast corner, as

you said.

A. That is in the southeast corner.

Q. Didn't you say that the door opposite to

where this bench was was in the southeast corner of

the room?

A. That door is in the southeast corner of the

room, and this door is in the southwest corner of the

room ; the room stands just exactly as this courtroom

does.

Q. Suppose you, witness, standing there repre-

sents the bench, where would be the nearest door to

you?

A. This door right here would be the nearest

door ; both doors at that time was open, and the car-

riage was passing by both doors.

Q. I will ask you if it isn't a fact that from this

door down here to the pit in the edger table is not

eighty-two feet? A. About eighty feet.

Q. Eighty-two feet.

A. Eighty-two feet?

Q. Yes, sir.

A. It might be, but I don't think it is more than

sixty or sixty-five feet.

Q. And were not those two doors twenty feet

apart ? A. That door and this one here ?

Q. Yes, sir.



156 Tlie Coeur D'Alene Lumber Company

(Testimony of L. W. Bellis.)

A. Yes, sir, just about, I should think, in the

neighborhood of twenty feet.

Q. And how far was this bench from the nearest

door?

A. I should think it was in the neighborhood of

thirty or thirty-five feet to the southwest door of that

room.

Q. Was that mill running in full blast at that

time—full force ?

A, Yes, sir, it was—^both band-saws.

Q. You don't hear very well, do you, Mr, Bellis?

A. No, my hearing is somewhat affected.

Q. Isn't it a fact that a man of good sound hear-

ing could not hear a man scream or hollow from

standing in this edger pit to where jou were on that

bench, while the mill is running in full force, or full

blast?

A. Well, anyone hollering in the mill, you can

hear it; it don't make any difference if it is running.

Q. Do you say you could hear a man yell or

holler or scream if the mill was running in full force ?

A. I could hear you if you was talking as loud as

you are now.

Q. How much of the time have you worked in

sawmills altogether from the 16th day of April, 1907,

up to the present time?

A. The only time that I worked in a saT\^nill is

for them people ; the rest of the time I have been em-

ployed up here in the Palouse country.

Q. And that, you sa}^ was about five weeks ?

A. Yes, that was about five weeks.
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Q. What work have you been engaged in during

the rest of that time ? A. Since that time ?

Q. Yes, sir.

A. I was working over here in the Palouse coun-

try in the harvest, that is, cutting wheat, for Mr.

Thad Farhum, and then when the threshing com-

menced, I run the rake, that is, I think the rake be-

longed to a cousin of his.

Q. You worked as a common laborer, didn't you,

in the harvest field?

A. I did during the cutting, but after that, when

the threshing commenced, I run a separator.

Q. You claim to be a detective, don't you, Mr.

Bellis? A. No, sir, I am not.

Q. Haven't you claimed to be a detective

?

A. Well, at one time I had credentials—it was

an association formed among the farmers to protect

themselves against horse thieves.

Q. And you had a badge that you got from the

association ?

A. Yes, sir, I had a badge that I got from that

association.

Q. And from April, 1907, up to last fall, didn't

you run a wash house there in Coeur d'Alene?

A. My wife, she has been washing quite a little

while.

Q. You go around and gather up clothes for her

to wash, don't you?

A. Sometimes I deliver them for her, and some-

times I don't.

Q. When did you say you first became acquainted

with George Goodwin?
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A. I never became really acquainted with liim

until—I seen him several times—until about three

weeks ago.

Q. When was the first time yon saw him?

A. He was working there on the pond down on

the boom putting logs on the chain, for the Coeur

d'Alene Lumber Company—that was the first time

I discovered him.

Q. How long was that before this accident?

A. Well, that v\^as before the mill started up

nights—well, I don't know, I can't tell.

Q. You weren't working in the mill at the time

George Goodwin was?

A. No, but I was down there quite often though

;

Frank Hill was a friend of mine, and I was kind of

looking for the night filing, provided the mill started

up nights.

Q. How many times had you seen George Good-

win prior to this accident?

A. Well, I saw him on the pond one da}", when I

was down there, and I think the next time I went

there to the mill he was up on the deck working, and

I don't know how long he did work there on the deck

;

and then the day I went down there to the mill to hire

to Frank Hill for the night filing, I saw him work-

ing in this pit—they had changed men and put this

man off the deck into the pit.

Q. That would be three times that j^ou had seen

him?

A. Well, I saw him quite a number of times on

the deck—two or three times.
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Q. Had you ever had any conversation with him

up to the time of this accident ?

A. No, I don't know as I had.

Q. At the time of that accident did you go up

and talk to him about this case ?

A. I met the man on the street and went up and

shook hands with him, and I told him

—

Q. Never mind what you told him. How long

after this accident was that?

A. That was about three weeks ago.

Q. You had never talked with him from the time

of the accident until three weeks ago ?

A. No, sir.

Q. Who did you first talk with about this case

—

I mean anyone connected with the case?

A. I talked wdth him about it.

Q. With George Goodwin? A. Yes.

Q. That was about three weeks ago ?

A. Yes.

Q. Did you tell him what you knew about the

case at that time?

A. I told him that I

—

Q. I am not asking you what you told him. Did

you tell him what you knew about the case at that

time? A. Yes, sir.

Q. I am not asking you what you told him. Did

you tell him what you knew about the case at that

time ? A. I told him that I was there

—

Q. And that is the first time you ever did tell

him?

A. Yes, sir. That w^as the first time I ever told

him.
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Q. And the first time he ever spoke to you about

you witnessing the accident?

A. He asked me if I was there.

Q. I said, was that the first time he ever spoke to

you about you having witnessed this accident ?

A. Yes, sir, that was the first time.

Q. Had you talked to Mr. Morgan or Mr. McBee
about this case before you m.et and talked with

George Goodwin about it?

A. No, sir, I never had.

Q. Did you ask to be subpoenaed as a witness in

this case?

A. No, sir, I didn't; in fact, I told him I didn't

want to be.

Q. I am not asking you what you told him. Why
didn't you see him before that?

A. Because I didn't want to be subpoenaed on the

case.

Q. You voluntarily went up and told him you w^as

there and saw this accident?

A. Mr. Goodwin wanted me

—

Q. I am asking what you did. Did you volun-

tarily go to him and tell him what jom knew about

this accident ?

A. After he called for me, I did.

Q. He called for you first? A. Yes.

Q. Did you know at the time you had this conver-

sation that he had brought a case against the com-

pany? A. No, I didn't.

Q. You knew, after having the conversation with

him, that he had, didn't you? I am asking you if

you didn't know, after having this conversation with
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him, that he had a case against the Coeur d'Alene

Limiber Company?

A. Weil, after I tallied there, he told me he had

brought a case.

Q. Did he tell you when that case was coming up

for trial?

A. I don't remember whether he told me or not.

Q. You remember coming up into my office about

a week or ten days ago ? A. Yes, sir.

Q. Do you remember telling me at that time that

you were sitting on the steps at the time this acci-

dent happened? A. On what steps?

Q. On the steps of the sawmill, going up into the

sawmill ?

A. No, sir, I never told you no such thing.

Q. Do you say that positively.

A. I say that positively.

Q. What did you come up to my office for that

time, Mr. Bellis?

A. Well, I went up into Mr. McFarland's office

in the first place—my—how I come to be up there,

my little girl had a breaking out between the fingers,

here on the back of her hand, and another place on

her neck, and my wife wanted me to go and see the

doctor, and I went up to Doctor Scallon's office, and

his door was located—and Mr. McFarland's door

was open, and Mr. McFarland has always been a

friend of mine, and I stepped into his office, and a

conversation took place, Mr. McFarland and I, in

regard to this case.
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Q. You mentioned the case first to me, didn't

you?

A. I mentioned it first to Mr. McFarland.

Q. Don't you remember that I asked you, when

you said you was going to be a witness, and witnessed

this accident, I asked you where you w^re at that

time? Don't you remember that?

A. Where I was at that time ? Yes, he asked me
where I w^as at that time, and I told him I went up

there to hire to Frank Hill, and that I was in the

filing room at the time this took place, and Mr. Mc-

Farland saj^s to me, and he says, ''Bellis, you want

to keep your nose out of this case," he saj^s, "if you

do get your nose into this, there w^ill be trouble."

Q. Didn't I tell you that if you came into court

and swore to anything that was not true you would

get into trouble ?

A. You didn't tell me any such thing—you know

you didn't.

Q. Do you know^ w^hat kind of lumber they w^ere

sawing at the time of this accident?

A. Well, I wouldn't w^ant to testify positively.

Q. You don't know whether it was yellow pine or

white pine? A. No, I don't.

Q. You don't know the length of the logs? I

asked you, do jom know^ the length of the logs?

A. That they had on the carriage at that time ?

Q. That they were sawing at that time.

A. Do you mean that they was sawing on that

day, or the logs that was on the carriage ?

Q. The logs they were sawing at the time of this

accident.
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A. I couldn't swear positive what the length of

the log was.

Q. Now, Mr. Bellis, do you know how wide this

edger in that sawmill was at that time 1

A. How wide the saws was?

Q. The edger.

A. It was a large double edger, and there was

two men was putting

—

Mr. McFARLAND.—I ask to have the answer

stricken out as not responsive, and I ask that the

witness be required to answer my question.

The COURT.—Read the question to him.

(Question read by stenographer.)

A. The edger was either five or six feet wide ; it

is a double edger.

Q. And the edger-table must necessarily be as

wide as the edger ? A. Yes, sir, it is.

Redirect Examination.

(By Mr. McBEE.)

Q. I believe you sad that at the time of this acci-

dent you were not employed in the mill?

A. No, sir, I was not.

Q. You were employed there afterwards?

A. Yles.

Q. Were you employed by the defendant mill

company or by someone else ?

A. I was employed by Frank Hill, the head filer.

Q. He had a contract for the filing?

A. He had a contract, day and night shift both,

and hired helpers and I worked for him, and drawed

my pay from him.



164 The Coeiir B'Alene Lmnder Company

(Testimoiiy of L. W. Bellis.)

Q. In regard to the length of the logs in the mill

that they were sawing that day, or any day, do you

know whether or not all the logs sawed on one day

would be of the same length ?

A. No, they wouldn't be all the same length.

Mr. McFAELAND.—I object to that, because the

witness hasn't shown himself qualified; that is some-

thing he couldn't testify to unless he was present

and saw it.

The COUET.—You asked him—however, the ob-

jection is overruled. You are asking about what was

customary in that mill.

Mr. McBEE.—State how it was in that mill.

A. Now, the north side of the mill is the big

band-saw; that side of the mill takes all of the long

logs, and the short logs is put over on the south side

and goes through the little band-saw.

Q, As I understand you, on the same da}^ it is

their custom to saw different lengths of logs?

A. Now

—

The COURT.—Now, Mr. Bellis, can't you answer

a question directly? Read the question to him, Mr.

Reporter.

(Question read by stenographer.)

A. Sometimes they saw different lengths of logs

on the same day, and sometunes they saw, you might

say, all one kind of logs, that is, with that saw on the

north side of the mill. They sort the logs sometimes

in the pond, and pick out the fir and tamarack and

saw it into dimension stuff, big timbers, and that was

sawed on the big band-saw.
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Recross-examination.

(By Mr. McFARLAND.)
Q. Just one question. I believe you stated yes-

terday that the boxing in the edger pit should be on

the incline, or slanting. Did you so state?

A. Yes, sir.

Q. That is, you meant that back of where the

edgerman stands, the side should be slanting like

this—this rule, or something like that?

The WITNESS.—Will the Court allow me to go

there and explain it to him?

The COURT.—Yes.
A. Now, there is a board behind you

—

Q. I don't care for that.

The COURT.—The Court will require you to an-

swer the question.

A. The incline goes from about the center of this

pit up to, you might say, an inch from the top of

that ruler, and it might not be over half an inch

from the top of that ruler, and it is about that pitch,

about one-half pitch.

Mr. McFARLAND.—You may take the stand.

On the day of this accident was not the side of this

edger pit back of where the man who tailed the

edger stood slanting or on the incline, just as you

have described?

A. On the day of that accident ?

Q. Yes, sir. A. No, sir, it was not.

Q. You swear to that positively ?
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A. I swear to that positively, and I can tell you

when it was changed, and who changed it.

Q. Youcan tell that? A. lean.

[Testimony of G-eorge Goodwin, for the Plaintiff

(Recalled).]

Said witness was excused and thereupon GEOEGE
GOODWIN was recalled for further cross-examina-

tion and testified as follows:

(By Mr. McFAELAND.)
Q. Mr. Goodwin, you have knowledge of the char-

acter and kind of timbers that are sawed in saw-

mills in this country, haven't you?

A. WeU, I got a little.

Q. You know white pine from yellow pine, and

spruce, fir, or cedar?

A. Yes, I guess I would.

Q. Did you know the difference between those

timbers at the time you were working there in the

Coeur d'Alene Lmnber Company's mill?

A. I couldn't exactly state what kind. It was a

two-inch plank—you don't know the quality; a man

working where I was wouldn't take much notice of

the quality of lumber.

Q. Couldn't you tell whether you were sawing

white pine or yellow pine?

A. I could if I stopped to look at it.

Q. Can you say what kind of timber was being

sawed on that day, or at the time of this accident ?

A. No, sir, I couldn't; to the best of my opinion

it was yeUow pine.
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Q. Do you know the length of the logs they were

sawing at the time of this accident?

A. I believe that was an eighteen-foot plank.

Q. You are not sure it was that long, are you?

A. Not quite, I am not sure about it ; but it must

have been—if it was a shorter one it wouldn't have

hurt me.

Q. You say you never measured or had no idea

at that time what the length of the edger-table was,

have you?

A. I reckon it was about sixteen feet length.

Q. Do you know that it was only sixteen feet

long? A. About, at that time.

Q. Would ,you swear, assuming that this is where

the edger is—this book represents the edger—would

you swear— and this the edger-table— would you

swear that the distance from the edger to this end

of the edger-table in front of which you stood was

not eighteen feet?

A. I swear to the best of my opinion it was only

sixteen feet at that time.

Q. And you never measured it?

A. No, sir—but the length of the boards that

come out.

Redirect Examination.

(By Mr. McBEE.)

Q. You don't know the length positively, do you?

A. Not positively.

(Witness excused.)

Mr. McBEE.—If the Court please, that is the only

witness we have now except the Doctor, who will be
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here on the morning train, at eleven o'clock, and it

will take us but a few minutes to finish with him.

The COURT.—He knows nothing about the acci-

dent, that is, I mean directly?

Mr. McBEE.—No, he knows nothing about the ac-

cident.

The COURT.—Can't you proceed, gentlemen, with

the understanding that he is to be put on later?

The Court doesn't like to dela}^ the trial of the case.

Mr. McBEE.—His testimony will be of this char-

acter: Simply corroborating Goodwin as to the time

of his coming there, and then as to conditions which

he found , of course, and what he did.

The COURT.—In other words, he will testify as

a physician simply?

Mr. McBEE.—Yes.
Mr. McFARLAND.—Your Honor, I don't see

how I can proceed until all their testimony is in, be-

cause I have a matter to call your Honor's attention

to.

The COURT.—I infer from what you say that

you desire to submit some motion. This testimony

that they tender is simply medical testimony. As-

suming that that is the case, couldn't we proceed any-

way? Assuming that they close as to everything

except this one witness, who will testify merely as a

physician, couldn't we proceed?

Mr. McEARLAND.—I will ask that the jury be

excused.

The COURT.—Very well, the jury may retire from

the room; remain, however, out in the hall, there.

(Jury retires.)
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Mr. McFARLAND.—The plaintiff having closed

and rested his case, now comes the defendant and

moves the Court that a judgment of nonsuit be en-

tered in this action against plaintiff and in favor

of the defendant, for the reason that plaintiff, upon

the trial of this action, has failed to prove a suffi-

cient case for the jur}^ in this, namely:

First. Plaintiff has failed to prove that the work

directed by defendant for him to do w^as danger-

ous work, or that the place where plaintiff was di-

rected to stand while performing said work was not

large enough to permit plaintiff, or any other la-

borer, to stand therein and work and labor, with

safety to himself.

Second. Plaintiff has failed to prove that the

work required of him by defendant was too great

for one person to perform, or was fraught w^ith, or

attended with, grave danger to plaintiff, or other dan-

ger, or to any person engaged in the operation of such

work.

Third. Plaintiff has failed to prove that at the

time he received the alleged injury he was ignorant

of the danger attendant upon the performance of

said labor, if there w^as any, or was ignorant of or

did not know or appreciate the danger, if any, in

the performance of said work.

Fourth. Plaintiff has failed to prove that at the

time of the alleged injury, or prior thereto, defend-

ant knew that the place where plaintiff worked was
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dangerous or unsafe, or could, by the exercise of

ordinary care, have become cognizant thereof.

Fifth. Plaintiff has failed to prove that more

work was required of him than he could safely do,

or than could be done by one laborer, or that it re-

quired two men to perform the work plaintiff was

directed by defendant to perform.

Sixth. Plaintiff has failed to prove that he was

injured b}^ any negligence or carelessness on the part

of the defendant, and has failed to prove that in the

performance of his said work of tailing the edger

he used, due care and caution for the protection of

himself, or to prevent injur}^ from himself.

Seventh. Plaintiff has failed to prove that the

amputation of his leg was necessarily occasioned or

caused by reason of any injury he received on ac-

count of the negligence or carelessness of defendant.

Mr. McBEE.—That, Mr. McFarland, will not be

argued at this time.

Mr. McFAELAND.—Xot at this time, I take it,

your Honor.

Eighth. The testimony shows that if the place or

pit where plaintiff stood in tailing the edger was a

dangerous or unsafe place to work in or at, plaintiff

had, prior to receiving such injury, worked in such

place for a sufficient length of time that by the ex-

ercise of ordinary care or caution he could have dis-

covered the unsafe condition of said pit or place,

and he is therefore assumed to have known the same

and to have assumed the risk at the time of the ac-

cident complained of.
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Mntli. The testimony shows that if plaintiff re-

ceived any injury while in the employ of defendant,

it was upon account of his own negligence in stand-

ing upon one foot and bending over and down and

by raising his knee to the level of the edger-table,

where it could be struck by the board coming from

the edger.

Now, if the Court please, I do not desire to make
any extended argument upon this motion, I think the

motion speaks for itself, and I think that the testi-

mony is clearly in the mind of your Honor; and I

do not believe that your Honor or anyone else can

point to an}'' act of negligence or carelessness on the

part of the defendant, either in failing to provide

the plaintiff with a safe place in which to work, or

any act of omission or commission.

The plaintiff has testified that he doesn't know

exactly the length of this table; he doesn't know the

dimensions of this pit; he doesn't know for sure

the lengths of these logs.

Mr. Bellis has testified that the table is about so

long—he makes it, I think, about eighteen feet from

the edger to the end of the table just in front of

where the tailer stands. He says that he is not

familiar with the dimensions of the edger pit; he

testified that at the time of this accident the boxing

or siding of the edger pit, back of the tailer, was not

slanting ; now he did not testify, and there is no tes-

timony in this case to the effect that if it is not slant-

ing it would be dangerous to anyone tailing the

edger. There is no testimony to that effect what-

ever. How he testified that if a board is very long,



172 The Coeur B'Alene Lumber Company

in coming through the edger, if the upper end of it

is caught and held by the edger, if the other end

gets to the end of the edger-table in front of the

tailer, that it would have such force as to strike and

probably hurt the tailer; now there is no testimony

that this board was longer than the edger-table,

counting from the place where the edger stood, or

where it came out of the edger, to the end of the

table. There is no testimon}^ whatever of that.

Now, the testimony of Mr. Goodwin is to the effect

that he had to stand in front of the center of this

edger-table; that his duty was to take care of the

edgings on either side; these boards would come on

either side of him and he would remove the tailings

or edgings, and the boards would pass onto this roll

back of him and be brought down and carried to

another place. Now, he testified that while he was

so working, a quantity of edging came out; he said

they began to pile up, and he turned around—mind

you, they were on this table, because that was the

place he must clear them from—he said that he

turned around and he leaned over this way (indicat-

ing). Now, mind you, he said that this edger-table

is two feet six inches high—he said about two feet

and a half—or did Mr. Bellis—that means from the

bottom of the floor to the surface of the edger-table

—^he stood and bent over this way (indicating), and

held one knee up to about that distance—so as to

make it two feet and a half that he held this knee

up. And I say this, that it is impossible for a man,

even if the tailings were on the table, or if they were

on the side down here on these chains, to have done



vs. George Goodwin. 173

that, and if lie did such a thing, it was negligence

on his part, and was not negligence on the part of

the company.

Now, another thing; he tells your Honor and the

jury that this board struck him on this side of this

knee (indicating), just above the knee-joint. Now,

in order for the board to have done that, he must have

turned his back, and if he bent his knee in turning

around, it was impossible for the board to have struck

him there, and I say that if he received any injury at

all, it was on account of his own act, and certainly not

on account of any carelessness on the part of the de-

fendant.

Now, your Honor will recall the allegations of the

complaint in this case. The complaint alleges that

at that time the plaintiff was performing two men's

work; that the work that they set him to doing was

more than one man could perform. There is abso-

lutely no testimony here substantiating that allega-

tion, or proving that fact. They also allege that this

place was dangerous, because it was too small for a

man to work in—too small for this defendant, or any

other laborer, to work in. Now, there is no testimony

of anyone, whether an expert on machinery or saw-

mills, or otherwise, that the dimensions of this edger

pit were too small. The testimony is that it was two

feet six inches deep, that it was five feet two inches

across. Now, there is certainly room enough there

for a man to stand in. And let's see, two feet six

inches long, that is, across this way.

The COURT.—I don't think there was any testi-

mony to the effect that it was five feet two inches.
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Mr. McFARLAND.—Didn't Mr. Bellis say tliat it

was four or five feet? Even if I am mistaken about

that, if the Court please, taking the dimensions of

the edger pit as given by the witnesses, there is not

testimony by anyone here that the space was too

small. There is no testimony that it was smaller than

the pit in similar sawmills, or sawmills of the same

capacity, and I fail to see where there is any testi-

mony whatever placing any responsibility upon the

defendant. Of course, it is for me to argue the ad-

visability to your Honor of taking the case from the

jury, where the evidence is insufficient. Your Honor

is familiar with the practice, and I submit the case,

believing firmly that there is iwt testimony what-

ever that connects the defendant with this injury.

Of course your Honor knows that an employer is

not an insurer of his employees, and the plaintiff in

this action is confined strictly to the allegations of

his complaint ; and the testimony has absolutely failed

to sustain those allegations.

Mr. McBEE.—If the Court please, as to the ques-

tion of no testimom^ as to the length of the board, my
recollection is that the testimony was that this board

—^while I couldn't state positively its length—that

at the time of the accident it was still held in the

rigid rollers, and if that is not in the record, I would

ask to introduce further testimony to that effect, but

I think it is in the record. I think that is the testi-

mony of the plaintiff himself, and I remember that

Mr. Bellis testified that after a board is released from

the rigid rollers, that if it would strike a man's leg

it would be held there, because there would be nothing
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to push it further except the bottom rollers. That

is the only question I had as to the testimony.

Now, as a matter of law, I think that the impor-

tant points in this case are, first, that this was an in-

experienced servant, and it was the duty of the mas-

ter to warn him, and that, as we have alleged, and I

think the appearance of the witness on the stand and

the testimony in regard to his experience shows that

he was not only inexperienced in this sort of work,

but that there was sufficient before the jury for them

to pass on the question of his general intelligence

and general understanding. The rule, of course, is

familiar.

My contention, if the Court please, is that in this

case, there is evidence which makes it necessary for

the jury to decide from the facts whether that was a

dangerous place, whether the defendant was using

proper care, whether the defendant had neglected its

duty in failing to warn the plaintiff, and whether,

under the circumstances, the plaintiff was excusable

for what he did. Now, the evidence shows that be-

fore he went to work here, two men were employed.

The COURT.—What evidence shows that?

Mr. McBEE.—The testimony of Mr. Goodwin, the

testimony also shows.

The COURT.—I don't remember such evidence.

Mr. McBEE.—Your Honor will perhaps recollect

this : That the first day, or half day, that he worked,

he had an assistant; that the next day he worked

alone; that this piled up on him so fast that it was

getting away, and that when he turned around here

he was turning around in the performance of his
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duty, getting the edgings off the table in the rear

that got away from him; and in reaching over he

stood on one foot and was caught by the board. Now,

I think the Court has confined the testimony of Mr.

Goodwin

—

The COURT.—Before he worked there, two men

were employed to do this work f

Mr. McBEE.—I think that is in the record.

The COUET.—I mav be wronsr; I remember dis-

tinctly that he stated upon cross-examination, I think

it was, that for the first day or part of the first day

he had a young man there assisting him. The Court

assumed that that assistant was given because he was

green in the work, and it was perhaps to help him a

little by way of instruction, and also by a little assist-

ance until he was familiar with it. I don't remember

any evidence that the company was accustomed to

employ two men there. However, I may be in error;

I don't know that it is important.

Mr. McBee, stating it briefly now, what do you con-

ceive to be, on this record, the culpable negligence of

the defendant; that is, upon what theory is it con-

tended by you that the plaintiff may recover ? What
is the negligence for which the defendant may be held

responsible in this case ?

Mr. McBEE.—First, failure to warn the plaintiff

of the danger.

The COURT.—I understand your position on that.

Mr. McBEE.—Second, having this mill so con-

structed that the pit was too close to the edger.

The COURT.—There is no allegation of such negli-

gence in your complaint, is there ?
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Mr. McBEE.—No, sir, but we allege that it was a

dangerous place to work, and your Honor held upon

this demurrer that if a demurrer had been interposed

on the ground that it was ambiguous or uncertain,

that your Honor would have compelled us to set out

more specifically these facts. We allege, however,

that it was a dangerous place to work.

The COURT.—Yes; but don't you specifically al-

lege the respects in which the place to work was not

properly arranged or constructed'? The Court's ob-

servation as to the special demurrer was on another

point ; another point was argued. Now, in your com-

plaint, as I remember it, at the bottom of page six

in the copy I have here, you allege that at the time

of receiving said injury plaintiff was standing in the

place in which he was directed to stand by the said

manager, Salscheider, in the performance of the du-

ties required of him, as aforesaid, and that said leg

was caught and injured, as aforesaid, by reason of

the negligence and carelessness of the said defendant

in providing a place of insufficient size for the plain-

tiff to stand in the performance of his said labor, and

in requiring plaintiff to do more work than should

be required of one laborer, as aforesaid, and as js^ell

as on account of the failure of defendant to warn

plaintiff of the danger incident to said place and the

performance of said labor, and said board which

caught plaintiff's leg as aforesaid was a very wide

board, and came across said table and projected and

filled a large portion of the space provided for plain-

tiff to stand in, etc.

There you seem clearly to specify three things in
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which you charge negligence—faihire to warn, the

smallness of the place in which plaintiff was required

to stand, and the excessive duties required of him,

that is, that he was required to do more than it was

possible for him to do.

Mr. McBEE.—If the place had been larger, it

would have obviated the necessity of having the pit

further back ; if the place had been large enough that

he could have had free use of himself, free use to

handle himself, without coming in contact with these

boards, then it might have been possible for the pit

to have been within eighteen feet of the edger table.

The COURT.—But the only testimony you have

as to the carelessness of the defendant in providing

a proper place to work is that of Mr. Bellis, and his

specifications were that the sides of this pit should

have been slanting instead of perpendicular, and that

it .should have been further away ; he doesn 't express

an}^ opinion to the effect that the place was too small.

Mr. McBEE.—That, it seems to me, under the tes-

timony, would be a question for the jury. Here we

find that wide boards were coming out on one side

and narrow boards on the other, and the dimensions

having been given, and he had scarcely room to stand

;

and if he had had more room than that—what I mean

is, that it would be a question for the jury, from the

facts, and a question on which, these facts being pre-

sented to them, they could draw their conclusions

themselves. And the fact that there was too much

work is shown by the evidence, because he was doing

the best he could to get them, out of the way, and they
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were passing by him, and piling up; not only were

edgings coming out here, but slabs also.

However, I will ask to insert an amendment at this

time in the complaint; I should like to frame it in

accordance with the suggestion, that the place was

dangerous and improperly constructed in this, that

the pit was too near the edger-table to permit boards

of the length being sawed there to be freed from the

roller edges before reaching the pit; in paragraph

four, I ask to amend by inserting in the second line

of paragraph four, after the word *' works," "that

the pit in which plaintiff worked was situated and

constructed too near to the edger-table to permit

boards of the length that were sawed in said mill to

be freed from the edger and rigid rollers connected

therewith before reaching said pit."

Also, in paragraph five, after the word "him," in

the eighth line, on page six, "and on account of the

insufficient length of said edger table, as hereinbefore

set forth.
'

'

Mr. McFARLAND.—I object to the amendments;

they come too late. And I claim that they are not in

furtherance of justice, and, besides that, I can't see

that those amendments would cure the insufficiency

of the testimony in this case ; there is no absolute tes-

timony that this edger-table was too short from the

rollers to this end; there is no testimony as to the

exact length of the board that came through there,

if the Court please. I submit, if your Honor please,

that your Honor knows that any board coming

through, whether it was an eighteen-foot board or a

ten-foot board, would strike the tailer if he got in its
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way. It hasn 't been shown that this board was longer

than the edger-table, and for that reason more dan-

gerous than a ten-foot board. We claim that this

table was eighteen feet long from the edger to this end

of the table, and an eighteen-foot board could come

through this, and when that end was through the

edger, this end would be down about this place ; then

the edger has no hold upon it at all. The only force

given the board is while one end of it, or one part of

it, is under the edger and being rolled out by this

stationary roller and the spike roller—^what you call

a dead and a live roller. After it leaves this edger

there is only force enough to carry it on the roller.

Now, the fact that the board struck him—he stood

here. Mr. McBee said he had no room. If he was

taking care of the tailings on this side of this table,

why he should stand nearer that edge. He knew

—

he had been tailing there for eight days, according to

his own testimony—he knew that a board came on

either side of himi; he knew that when he was clear-

ing the edgings from one side of the table he shouldn't

stand over here.

There is no testimony here from any point of view,

from any facts, that this is naturally a dangerous

place to work; there is no witness who has testified

to that. Bellis testified as to a conclusion, and he

said he would consider it dangerous, and he went on

and said why: That if a board came out and the

board was longer than the edger-table and should

strike the tailer while it was being rolled from under

this edger, that it would probably injure him, but
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lie didn't say on account of the dimensions of this

box ; he didn 't say naturallj^ the pit was too small.

We went to trial on this case a& made by the com-

plaint and answer, if the Court please, and I can't

see yet, even if they were permitted to amend this

complaint, how there is any evidence here that shows

any negligence on the part of the defendant in the

construction of this machinery, or in this place, or

in placing more labor upon this defendant than he

could perform. He worked there for eight days ; he

certainly must have had some idea about the mech-

anism of this miachinery, the functions of it, and the

operation of it, and I don't understand now, and I

don't believe anyone who heard the testimony, tak-

ing his statement as true—and this motion does that

—how he could work here, stand on one foot, and

take the tailings away from here, and hold his knee

up two feet and a half, so that a board coming down

could strike the inside of his knee joint. And I

think, where they have failed to make out a case suffi-

cient to go to the jury, if the jury should bring in a

verdict, that your Honor will no doubt set it aside,

on account of the insufficiency of the evidence, and

that we ought not to have to put our case to the jury.

And I desire to say this, that I have a number of

authorities that bear me out, and if your Honor has

any doubt, at the noon hour I could get your Honor

any number of authorities supporting my position.

The COURT.—The authorities are very volumi-

nous; the difficulty always is the application to the

particular case. The general principles are very well

understood, and there isn't really a great deal of dif-
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ference or variance among the authorities upon the

general principles.

I entertain very grave doubt as to whether or not

the plaintiff has made such a case as should be sub-

mitted to the jury, but there is one theory upon

which I think I shall resolve that doubt in favor of

the plaintiff for the present. I think possibly the

Court should submit it to the jury upon this theory",

that, taking the plaintiff's testimony as true, as the

court must, he applied for work in this mill, with the

knowledge on the part of the management that he

was inexperienced in this kind of work; they put

him to work in this particular place, which, obviously,

entailed some danger. It isn't necessary to introduce

witnesses to testify that a place of this kind exposes

the operative to some danger. Now, as to just how

this accident occurred is surrounded by some mys-

tery, as is suggested by counsel for defendant ; as to

just how plaintiff's leg could have been injured at

the place and in the manner in which he has suggested

isn't clear to the Court. As I understood the plain-

tiff, he testified that the leg was caught between the

roller and the board upon the right-hand side, as he

stood facing the edger. Now, if his leg had been

caught where he says it was caught, that is, in the

hollow of the knee-joint, by the board upon the other

side, then the conditions would be quite clear, that is,

that in taking off these tailings he turned his back

to the edger and in that way threw his right side

where his left side was accustomed to be, only further

over, so as to bring that leg in front of the moving

board, which ordinarily was upon his left side—that
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is, upon his left side as he stood facing the edger ; but

how his right leg could have been caught in the man-

ner in which he says it was—caught by the board

upon the right side—unless his entire body was over

still further to the right side, isn't clear. But, if

his testimony is true, the defendant here failed in

the performance of its duty to him. in not advising

him of the dangers incident to the employment, the

perils surrounding the place where he was required

to work. That, of course, doesn't necessarily imply

that the plaintiff can recover.

Assuming that plaintiff wasn't warned, assuming

that the employment was necessarily dangerous, as-

suming further that the defendant was not negli-

gent, so far as providing a reasonably safe place for

the workman is concerned, there is the further ques-

tion as to whether or not the conditions were so ob-

vious that they were appreciated, that the danger

was appreciated, or could, by the exercise of reason-

able prudence upon his part, considering his age, his

experience and lack of experience, and his intelli-

gence, whether or not he should, by the exercise of

ordinary prudence, have appreciated the danger. If

that question be answered in the affirmative, it is im-

material whether or not he was warned.

It is a very close question as to whether or not the

Court should assume, as a matter of law, that he did

appreciate this danger. In the light of the intelli-

gence with which the plaintiff has testified, the Court

couldn 't adopt the theory suggested in the complaint,

and suggested by counsel, that he is of a simple or

immature mentality ; the plaintiff has shown, at least
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usual, if not unusual, intelligence upon the witness-

stand.

I think, however, for the present, gentlemen, I shall

deny the motion, and the defendant may renew the

motion, or move for a directed verdict when the tes-

timony is all in, perhaps without further argument,

and I ma}^, at that time, reconsider the conclusion

which I have just stated.

To which ruling of the Court the defendant then

and there excepted.

The COURT.—Yes. I will say, gentlemen, with

regard to the request for amendment, that the testi-

mony in support of such an allegation is so unsatis-

factory that I shall decline to grant the request.

(Here the jury returned into court.)

The COURT.—Gentlemen of the jury, you will

meet the Court at half-past one.

(Adjournment until 1 :30 P. M.)

Court met at 1 :30 P. M., pursuant to adjournment,

all parties being present, and the following proceed-

ings were had, to wit

:

[Testimony of Dr. John Busbee, for the Plaintiff.]

Dr. JOHN BUSBEE, produced as a witness on be-

half of the plaintiff, being first duly sworn, testified

as follows, on

Direct Examination.

(ByMr. McBEE.)

Q. State your name and residence.

A. John Busbee, Harrison, Idaho.

Q. What is your occupation ?

A. Physician and surgeon.
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(Testimony of Dr. John Busbee.)

Q. How long have you been such physician and

surgeon? A. Eighteen years,

Q. Actively engaged in the practice during that

time? A. Yes, sir.

Q. Where were you educated for your profession ?

A. In McGill University, Montreal, Canada.

Q. Do you know the plaintiff, George Goodwin ?

A. Yes, sir.

Q. When and where and under what circum-

stances did you first meet him ?

A. The first time I saw him was on the 16th of

November, 1907; he came down from St. Maries on

the afternoon of the IGth of November and went up to

the hospital.

Q. Where is that hospital ?

A. It is in Harrison, about a quarter of a mile

from the boat landing.

Q. Who was conducting that hospital at that time ?

A. I was, I was conducting it myself.

Q. All right
;
go on.

A. Mr. Goodwin walked from the dock up to the

hospital, and the nurse in charge telephoned—my res-

idence is down in the low^er end of town—^she tele-

phoned to me that there was a new patient at the hos-

pital, and I went up there and examined him. At

that time it was pretty hard to get any definite infor-

mation from him; he wasn't rational; he had a tem-

perature of, I think, 103, or a little over 103, at that

time.

Q. What aihnent, if any, did he have at that time ?

A. The only trouble that I could discover on look-
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ing him over was some tenderness around the right

knee-joint; that ai^parently was the only place where

he had any, that is, anything abnormal; there wasn't

anything the matter with his lungs or heart ; in fact

I looked him all over, and that was the only place

where I could see anything out of the way.

Q. Did you give him any treatment %

A. I used—it was rather difficult to keep him in

bed ; he wanted to get up all the time and go out of the

room, and I had to keep a nurse with him practically

all the tim^e and give him sedatives to keep him quiet,

and for the first two or three days I just used local

applications on the knee-joint—used different hot ap-

plications.

Q. Well, what further did you do with reference

to treating that afflicted leg?

A. His condition remained practically the same

from day to day ; his temperature remained about the

same, and his head didn't clear up, and the leg kept

getting—spreading, kept getting worse, more inflam-

mation in it, and I think itwas three or four days after

he came in that I opened the leg the first time. I made

an incision above the knee-joint and found probably

half a teacupful of pus; drained that; and three or

four days after that another swelling developed under

the knee in the space back of the knee-joint, and I

opened that; I presume that I opened the leg six or

eight different times, different abscesses formed.

After he had been in the hospital probably about a

month and a half mider this treatment, opening the dif-

ferent abscesses and draining them, when I was quite
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positive that if something radical wasn 't done that he

would die—his general condition remained about the

same as it was when he first came in, and I talked the

matter over with him and told him that in my opinion

it was the best thing to do to have the leg removed, it

was practically the only chance for him to get over it

;

and he consented to that, and I amputated the leg.

I removed all the bone that was diseased; his leg, I

believe was amputated about the upper third of the

thigh, is where it was taken off. After the leg was

amputated, his condition began to improve right

away, and in five or six Aveeks after that he was in

shape so that he could get around, and I believe went

out of the hospital about six weeks after the amputa-

tion.

Q. Did you make any examination of the bone

after the leg was amputated, that portion which you

did amputate ? A. Yes.

Q. What did you find?

A. The bone was decomposed
;
practicality all the

lower part of the femur, that is, the thigh bone, was

soft enough so that you could put a knife through it,

and the knee-joint and the upper part of the tibia, that

is, the large bone of the leg that goes to make up the

knee-joint, that was also the same way.

Q. From an examination and from your experi-

ence with that leg, what would you say caused that

trouble f

A. The disease is what is known as osteomyelitus

—the name of the disease that Mr. Goodwin had.

The COUET.—Just a little louder.
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Mr. McBEE.—AVliat did you say that disease was?

A. Osteomyelitus.

Q. Can 't you put that in common English %

A. It is an acute inflammation of the bone. It

really means—osteomyelitus means inflammation of

the bone itself—not the periosteum, but the bone

itself.

Q. The periosteum is the lining, outer wrapping

of the bone ? A. Yes.

Q. And this was in that substance beneath the

periosteum ? A. Yes.

Q. What, in your opinion, from what you know

about it, caused that condition—what generally causes

such conditions ?

A. Well, that is very hard to tell, what caused the

attack ; an attack of osteomyelitus is a good deal simi-

lar to an attack of any other disease—an attack of

pneumonia, for instance, only in pneumonia the lung

is involved—and exactly what the cause was I couldn't

tell.

Q, If, knowing what you do about it, you also

knew that sometime in June of the same year the pa-

tient had had his leg severely bruised by being caught

between, being pressed between a board moving

against it with great force on the one hand, and a

table or rigid structure on the other hand, state

whether or not that injury would contribute to this

disease ?

Mr. McFAELAND.—If the Court please, that be-

ing a h3^pothetical question, I object to it on the

ground that it does not state all of the facts of the
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case, and it is not based or founded on the evidence

in this case ; this is a hypothetical question addressed

to an expert, and should contain all of the circum-

stances leading up to this alleged injury and the con-

ditions afterwards.

The COURT.—The objection is overruled.

To which ruling of the Court the defendant then

and there duly excepted.

The COURT.—Answer the question. Doctor, that

is, if you can, if the facts are sufficient upon which to

base any opinion.

A. In m_y opinion, the fact that the leg had been

injured previously would predispose, I believe, to an

attack; I don't think that it would bring, that if a

person was going to have an attack of that nature,

that if any particular bone in his system had been

injured previously very likely that would be the part

that would be involved, that he would be more liable

to have an attack there than if there hadn't been any

previous injury to the bone.

Cross-examination.

(By Mr. McFARLAND.)
Q. Doctor, you said that this disease of the bone,

which you term osteomyelitus, is an acute disease.

Now, will you explain to the jury just w^hat you mean

by acute disease 1

A. An acute disease is one that comes on very sud-

denly; there is no previous symptoms at all. An
acute disease usually comes on with a severe chill ; a

person may be perfectly well to-day and right now,
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and an hour from now be seriously ill. That is what

is known as an acute disease.

Q. Now, in making your diagnosis of his ease, did

you examine the exterior of the knee-joint?

A. Yes, sir.

Q. Did 3"ou discover any scar there, or scars'?

A. Yes, sir; there was a scar on the back of the

joint, back of the knee-joint; I believe it was on the

outside, more towards the outside of the back of the

joint.

Q. What was the condition of that scar, as to being

thoroughly healed, or otherwise %

A. Yes, it was thoroughly healed.

Q. Did it appear to be an old scar?

A. It apparently was, yes.

Q. I will ask you to state whether or not, from

your diagnosis of the case, you arrived at the opinion

or conclusion that the scar and the condition you

found the knee in had existed since childhood or in-

fancy ?

A. I didn't quite understand the question.

(Question read by stenographer.)

A. No, I didn't think it had.

Q. I don't mean the inflamed condition, but I

mean the condition of those old scars.

A. No, it didn't exist, I wouldn't think that it ex-

isted from infanc.y.

Q. Did 5^ou come to the conclusion that he had

been troubled with this osteomyelitus during infancy

to any extent? A. No, I wouldn't think so.

Q. Now, you say that the bone was decayed for a
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considerable space above the knee-joint, the thigh-

bone ? A. Yes, sir.

Q. About how far above did you find this softness

in the thigh bone ?

A. It extended up, fully up to the middle of the

thigh. I would like to explain that, if it is not out of

the way. When the patient first came under my ob-

servation this trouble was pretty well limited; it

didn't extend any further than probably an inch above

the joint; but this extension had taken place under

my observation ; it was spreading all the time, spread-

ing fast, real fast.

Q, How far below the knee-joint did this softness

and decayed condition of the bone extend ?

A. Well, it took in about one inch of the tibia, that

is the bone of the leg, about an inch below the joint.

Q. What is the usual cause that produces osteo-

myelitus ?

A. Well, it is a disease that is due to the same

causes as erysipelas of the skin; it is really an ery-

sipelas of the bone; that is the common name of it:

erysipelas of the skin and this bone disease we are

speaking of are due to the same organism, the same

bacteria; in fact the diseases are similar, and the

commonest causes of bringing it on are exposure and

injury.

Q. Is it common for diseases of this kind, or this

disease, to originate or be caused directly from a

bruise ?

A. Well, it isn't very common, no; that is given

as one of the main causes of the trouble, an injury.
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Q. How long could this acute condition have ex-

isted at the time you first saw the patient ?

A. I don't think it could have existed over forty-

eight or seventy-two hours, at the outside.

Mr. McBEK—For how long ?

A. Not over two or three days, the acute condition.

Q. And you say that that condition does not come

on gradually, but comes on suddenly, just like pneu-

monia or erysipelas ? A. Yes.

Q. I presume you made a thorough examination

of his knee and these scars that you found there, and

the condition of his leg about his knee prior to making

this incision, did you not % ' A. Yes, sir.

Q. And afterwards, up to the time that you am-

putated the limb ? A. Yes, sir.

Q. Now, from 3^our experience as a physician and

surgeon, and from this diagnosis that 3^ou made of

the plaintiff's case, in your opinion was that diseased

condition of his knee caused by an injury such as Mr.

McBee explained to you in his hypothetical question?

A. Well, it is very hard to tell. The injury, in my
opinion, would predispose to it, but I wouldn't be

willing to say that the injury was the cause of this at-

tack that he had.

Q. After your examination and diagnosis of the

case, didn't you come to the opi^osite opinion or con-

clusion, that it was not the cause of it %

A. No, I didn't; in fact I hadn't any absolutely

definite idea just exactly what the cause of the attack

was.
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Q. And you couldn't say now what the cause of it

was?

A. No, I wouldn't want to say, and I couldn't say.

Q. You wouldn't be willing to tell this Court that

this bruise that has been described to you, or this in-

jury that Mr. McBee described in his hypothetical

question even contributed to that condition, would

you, or that disease ?

A. Well, j^ist as I said, possibly if the injury

weakened that particular leg, or that part of the bone,

and he was going to have an attack of this kind, it

might possibly predispose to it, the same as a person

if they had some light lung trouble, they would be

more likely to have an attack of pneumonia possibly

than a person who didn't have.

Q. That disease could well exist without any in-

jury to the leg, couldn't it ? A. Yes, sure.

Q. You say it is often due to exposure. What
kind of exposure, for example?

A. Well, getting thoroughly chilled is the com-

monest cause, thoroughly chilled; if they overexert

themselves, get to sweating, sit down in the woods, or

sit down outside and get thoroughly chilled, anything

of that nature of exposure, I mean.

Q. Isn't that a more frequent cause for osteomye-

litus than most any that you know of ?

A. I don't know.

Q. Have you ever made any comparative comp

son of the causes of that disease, the different caut

A. No, sir.

Q. You never tried to keep track of that?
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A. No.

Q. What do you call this lining that is over the

bone ? A. The periosteum.

Q. Now, in what condition did you find that?

A. The periosteum was very much congested.

When it is in a normal condition it is white, it is as

white as the lining of an egg-shell, and looks very like

that, and w^hen there is any inflammation, it gets red,

real red.

Q. Is the periosteum over the knee-joint alone ?

A. It covers every bone in the body, the perios-

teum.

Q. These scars that you have described, were they

in that inflamed condition that you described the peri-

osteum ? A. No, the scars were just in the skin.

Q. They were entirely healed, weren 't they ?

A. Entirely healed.

Q. And appeared to very old scars "?

A. Well, it is very hard to tell how old a scar is.

After three or four months, after the redness goes

out of it, a year old scar looks like a ten year old scar.

It is really impossible to tell the age of a scar.

Q. Take a case where a person has received an

injury, we will say on the inside of the knee-joint, on

the right-hand side, to such an extent or such a seri-

ous injury that would result in osteomyelitus,

wouldn't that disease be apt to make its appearance,

if caused by that reason alone, at an earlier date ?

The COURT.—At an earlier date that what?

Mr. McFARLAND.—Then the difference between
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the fore part of June and the 16th day of November of

that same year.

A. Yes, if the disease existed at all, of course it

would have showed up sooner, it certainly would.

Q. Now, where a person on the 3d, 4th or 5th of

June, 1907, should receive such an injury to his knee

as I have described in my former question, of suf-

ficient seriousness, ^raveness, to result in osteomye-

litus, wouldn't that disease develop earlier than the

following November? A. Yes, it would.

Redirect Examination.

(By Mr. McBEB.)

Q. Doctor, do you mean that it would develop in

the acute form within a very short time necessarily?

A. If the disease was going to develop at all, of

course, it would come on within t^^enty-four hours;

an acute attack of osteomyelitus is something that

don't linger long; if he was going to have it, it would

come on within twenty-four hours.

Q. Does it exist in any other form than acute ?

A. No, that is the only form that you get, the acute

form.

Q. Well, if it develops in the early stages and

treatment is had, can its further progress be arrested ?

A. Sometimes it can be arrested if the inflamma-

tion develops close enough to the periosteum; some-

times it will originate, or develop, rather, in the very

center of the bone, and if that is the case the chances

are that half of the bone is going to be lost anyway,

but if the inflammation develops close up to the cover-

ing, to the periosteum, and the tension is relieved
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within a reasonable length of time, that will very often

stop it, and all that will happen will possibly be the

loss of a small piece of bone.

Q. Wonld that depend upon the general condition

of the part affected ? A. I beg pardon.

Q. I say, would that depend upon the general

healthy condition or general condition as to health

of the part affected ? A. Yes, it would.

Q. And if the part affected had, as we were asked

to suppose a moment ago, been injured from three to

four months before, would that accelerate the rav-

ages of the disease ?

A. Yes, if the part was in a weakened condition,

of course it would, the disease would develop much

faster; you wouldn't get the same resistance as you

would in a thoroughly healthy limb or bone.

(Witness excused.)

Mr. McBEE.—If the Court please, I desire to re-

call Mr. Goodwin, both with regard to one matter con-

cerning which Doctor Busbee testified, and also in re-

gard to some other matters in which I thought I had

disclosed my case, but there are some things that I

api^rehend are in the record, and your Honor and I

differ, and I want to ask as to those matters.

Mr. McFARLAND.—If the Court please, I shall

object to any further testimony on the part of Mr.

Goodwin. Counsel closed his case this morning, and

now after the motion is made and recess taken, he

comies into court and desires to open the case. I don 't

think that is proper, in view of the nature of this case,

of the testimon}^ that has been already introduced,
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and the condition that the case is in. Your Honor
will remember that we adjourned at half past eleven

merely in order to give counsel time to consult with

Doctor Busbee when he came in, and so as to have

Doctor Busbee in court, your Honor took an adjourn-

ment till half-past one for that purpose. Now, there

was, nothing at that time that seemed to have sug-

gested itself to Mr. McBee that he would need any

further testimony from Mr. Goodwin, and I don't

think it is proper under the conditions of the case,

that he be allowed to place this witness on.

Mr. McBEE.—As to one question, your Honor,

brought out by the testimony of Doctor Busbee, a

matter about which I never knew anything, and of

course your Honor knows that this was submitted

save for the testimony of Doctor Busbee in order that

matters might be expedited.

The COURT.—Well, recall him. You may have

your exception, Mr. McFarland.

[Testimony of George Goodwin, for the Plaintiff

(Recalled).]

GEORGE GOODWIN, recalled as a witness for

plaintiff, testified as follows, on

Direct Examination.

(By Mr. McBEE.)

Q. George, you heard the testimony of Doctor

Busbee concerning a scar on your leg, when you went

to the hospital "? A. Yes, sir.

Q. Do you know what scar that was and what

caused if?
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Mr. McFARLAND.—I object to that, if the Court

please, for the reason that that is reiteration ; it has

been gone over by this witness.

The COURT.—I think so. He has so testified;

that he was injured there.

Mr. McBEE.—The reason I asked it, your Honor,

is that I thought from the cross-examination of Doc-

tor Busbee by counsel that they were going to contend

that it was an old scar.

The COURT.—The doctor didn't so testify. You

may, if you desire, ask him if he had any scar there

prior to this injury.

Mr. McBEE.—Did you, George, have a scar there

on your right leg, there near your knee, prior to the

time you were injured in this mill? A. No, sir.

Q. Now, these other questions, George, state

whether or not before you went to work in the—I will

withdraw that.

When you were put to work by the defendant tail-

ing the edger did you observe how many men were

employed doing the work that you were afterwards

put to do, tailing the edger ?

Mr. McFARLAND.—I object to that, if the Court

please, I object to that as going over the same testi-

mony twice, and reopening their case after the inter-

position of this motion.

The COURT.—It is really asking the Court to in-

dulge a very liberal discretion, Mr. McBee. I think,

however, I will permit him to answer; I can't see that

the defendant will be prejudiced. Counsel ought to

be careful, however, and prepare their cases.
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Mr. McBEE.—I will state to the Court that I am

satisfied that the witness did so testify before, and in

that I have the concurrence of spectators here.

The COURT.—However, you may ask him again.

(Question read by stenographer.)

A. There was two men doing it when I was put

there.

Mr. McBEE.—George, at the time you were in-

jured, as you testified, where were these edgings which

you turned around to remove

—

Mr. McFAELAND.—I object to that, if your

Honor please, as having been gone over by this wit-

ness.

The COURT.—I am very sure he testified to that

several times. Unless .you desire to accentuate some

point, well, answer the question.

A. They were going right back on the table that

goes to the trimmer ; they were getting away from me.

Mr. McBEE.—Where was this trimmer table?

A. It was back of me; I had to turn around to

catch the edgings that were getting away from me.

Q. Now, at the time you were caught by this board,

as you have testified, where was the other end of that

board ?

Mr. McEARLAND.—I object to that, if the Court

please, as having already been gone over.

The COURT.—The objection will be sustained; he

has gone over that three or four times.
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Cross-examination.

(By Mr. McFAELAND.)
Q. George, you were down there working on the

deck when you first went to that sawmill, were you %

A. Yes, sir.

Q. Could, you, from the deck, see the man tailing

the edger up there in the mill ?

A. From the first deck I was on I could.

Q. How many days did you say the two men were

tailing that edger ?

A. I couldn't tell exactly how many days.

Q. Can you swear positively that two men tailed

that edger a whole day while you were there ?

A. Yes, sir.

Q. Who were those men ?

A. I didn't know the men.

Q. Were they both standing in the pit *?

A. One was in the pit and the other on the out-

side.

Q. On which side?

A. On the left-hand side.

Q. And you don't know how long he tailed it?

A. No, I don't know exactly how long they were

at it.

Q. And that was just one day that you saw them?
A. Yes, one day I saw them.

Q. Just only one day ?

A. I saw them more than one day there.

Q. How many days did you see them?

A. I know I saw them two days there anyway.

Q. What two days?
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A. I don't know exactly the days of the week.

Q. Was it the day you went on to tail the edger

yourself ?

A. No, I went on in the morning ; I started in in

the morning.

Q. Was it the day before you went on to tail the

edger? A. I believe it was.

Q. You are not sure about it?

A. That is what I guess.

Mr. McFARLAND.—That's aU.

Mr. McBEE.—That is all; we rest.

Mr. McFARLAND.—If the Court please, I desire

to call a matter to your Honor's attention, and I

would like to have the jury excused for a few mo-

ments.

The COURT.—Gentlemen of the jury, just step

out into the hallway.

(Jury leaves courtroom.)

[Motion (Renewed).]

The COURT.—I will say to counsel that as a rule

I accede to the wishes of counsel in letting the jury

go out, but I am very clear that it really isn't neces-

sary. If a motion for nonsuit is made and denied,

it is the custom of the Court to advise the jury that

they are not to consider the ruling of the Court as in

any wise affecting their judgment, and I think the

instruction is given in such a way that neither party

secures any advantage or disadvantage by reason of

it.

Mr. McFARLAND.—I merely ask that, your

Honor, because I am not familiar with the practice
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in tliis court, and it has been usual in our state courts

to do tliat.

The COUET.—I know it is more or less customary,

but I think the jury is sometimes helped by knowing

all that goes on in court.

Mr. McFAELAND.—I desire to renew the motion

that I made this morning, and to add to it the follow-

ing, in regard to the insufficiency of the testimony

of plaintiff

:

First : That the testimony does not show that the

loss of plaintiff's leg resulted from any injury that

he received while in the employ of the defendant, or

that the amputation of the plaintiff's leg was caused

by any injury that plaintiff received while in the

employ of the defendant, through the carelessness or

negligence of defendant, or otherwise.

Second; That the testimony does show that the

amputation and loss of plaintiff's leg was caused by

reason of and on account of a disease of the bone of

his leg which could not have been caused hj any in-

jury that he received while in the employ of the de-

fendant.

Third : That the testimony does not show that the

injury which plaintiff claims to have sustained while

in the employ of the defendant contributed to the

disease on account of which his leg was amputated,

or that it, directly or indirectly,, brought on the con-

dition of plaintiff's leg which required its amputa-

tion.

Does your Honor desire to hear from me on that?

The COURT.—Do you think that any one of those

grounds would authorize the Court to take the case
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away from the jury? Suppose it should be deemed

to be true that the amputation was not directly or

indirectly due to the injury, still the Court couldn't

take the case away from the jury.

Mr. McFARLAND.—If the Court please, I would

like to know how the jury would arrive at the meas-

ure of damages in that case.

The COURT.—That is a different question.

Mr. McFARLAND.—And how the jury could de-

cide, then, if the matter is left to the jury, whether

the injury received, or even the suffering which

plaintiff claims to have suffered, was caused by this

disease or by the injury he received while in the

employ of the defendant.

The COURT.—That is a problem that the Court

isn't solving at the present time. But you can very

well see that if the original injury was due to the

actionable negligence of the defendant, plaintiff

would be entitled to recover some damages. You are

asking the Court here to direct the jury to find a

verdict for the defendant. Very clearly, if he was

injured and suffered pain, and was disabled for a

while from w^ork, he would be entitled to recover

something to compensate him, even though the ampu-

tation was necessitated by some other cause or condi-

tion. I think I will not hear you upon that point at

the present time; I can't see how it is possible for

the Court to regard that as a warrant for taking the

case away from the jury.

Mr. McFARLAND.—I think that the complaint

alleges the loss of the limb through the negligence of

the defendant, rather, through an injury received by
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the plaintiff while in the employ of the defendant,

and through the carelessness and negligence of the

defendant, and that is the basis of their claim and

prayer for damages.

The COURT.—If that were the sole basis of com-

plaint, the Court could properly consider your point,

and would hear both sides upon it, but there are

other damages alleged: It is alleged that plaintiff

suffered some pain and some physical injury. Upon

the evidence as it stands he did suffer some physical

injury there—there was a bruise—so that I would,

in any view of the case as to the amputation, be under

the necessity of submitting the case to the jury.

Call the jury, Mr. Bailiff.

To which ruling of the Court the defendant then

and there duly excepted.

(Jury brought into court.)

The COUET.—Do you desire to make a statement,

Mr. McFarland %

[Statement by Mr. McFarland.]

Mr. McFARLAND.—Yes, your Honor. May it

please your Honor and gentlemen of the jury, in this

action we expect to prove that this sawmill in which

the plaintiff performed work and services was a

modern constructed sawmill ; that all of the machin-

ery, including this edger, the edger-table, and the

edger pit, was the latest improved and approved

machinery and tables for that kind of work ; we ex-

pect to show that there was plenty of room in this

pit for any man to attend to the duties of tailing the

edger, without any danger of any accident or injury

to him; we expect also to show, gentlemen of the
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jur}^, that from the edger or edgers to this end of

that edger-table was a distance of about eighteen

feet; that this edger-table or pit was two feet nine

inches or seven inches high; that this space of the

pit was five feet and two inches wide, and that the

pit was two feet and a half long. We expect to

show, also, gentlemen of the jury, that at the time

that the plaintiff was working for this defendant,

that the side of the edger-table back of where he

stood was slanting or inclined, and that there was a

roller there that if a plank or a board coming from

the edger had caught the defendant, as he stated it

caught him, that it would have pushed him back upon

this roller, and he v/ould have been carried back on

the table, just the same as the boards and planks go.

We expect also to show you by the testimony of wit-

nesses that it was absolutely impossible for the

plaintiff to have been injured in the way that he

claimed he was injured ; that at the time when he was

tailing the edger, they were sawing yellow pine logs

from 12 to 16 feet long, and no longer ; that the gen-

eral run and greater per cent of these logs were from

12 to not exceeding 16 feet long; that occasionally

there was an eighteen or twenty foot log, but it was

simply a pole, a very narrow log, and that the board

that plaintiff claims struck him, if any struck him,

did not exceed in length 16 feet. We expect to show

you that an 18-foot board could run through that

edger and one end reach the end of this table with-

out being held or fastened in the edger. We also

expect to show that while these boards were traveling

across this edger-table, after leaving the edger, upon
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these rollers, that anybody could take one end and

stop them, that the}^ didn 't run with any force at all.

We ex^Dect also to show that one man could very

easily attend to the duties of tailing the edger, and

that only one man was put to that task by this de-

fendant, and that at no time did it require the ser-

vices of two men. We expect to show you also, gen-

tlemen of the jury, that plaintiff was working on the

deck there among the logs, and that at that time Mr.

Salscheider, who was foreman of the mill, warned

him of the dangers of his work and being in and

about sawmills, and that Mr. Goodwin was always

asking for work with increased pay; that he was

always looking for a better job, where his pay would

be increased ; and that about the time he began tail-

ing the edger, or just before, Mr, Salscheider told

him that if he could tend to that, that those services

paid $2.75 per day; and he said that he would take

the job. Mr. Salscheider told him then that he would

let him have a boy to assist him until he got onto the

work, until he understood the work, and that he com-

menced that work; and that he did furnish him a

boy about 17 or IS years old, and that boy worked at

the side of Mr. Goodwin and assisted him in tailing

the edger all the time that Mr. Goodwin tailed the

edger.

We expect to show also, gentlemen of the jury,

that at the time that Mr. Goodwin claimed that he

received this injury, there was just back of him a

man by the name of Bro, who was acting as slasher;

that Bro's position from Goodwin, the distance of it

was only eight feet; that Bro worked as slasher all
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the time and every day that plaintiff worked in the

capacity of tailer, tailing the edger; that at no time

did this boy who was assisting the plaintiff, or Mr.

Bro, see or know of any accident or injury occurring

to the plaintiff ; that they heard no outcry at all.

We expect to show you, gentlemen of the jury, that

this filing-room in which one of the witnesses testi-

fied that he was at the time of this alleged injury is

at least 136 feet from this edger pit ; that when the

mill is running in full force, or as it was at the time

that plaintiff claimed that he was injured, that it was

absolutely impossible to hear any outcry or any voice

in that mill; that a man speaking or hollering or

screaming from the edger pit could not be heard one-

half of that distance.

We expect to show you, gentlemen of the jury,

otherwise, that this tailer pit was one of the safest

points or places in the sawmill in which to work, and

that the defendant was not injured while in that em-

ployment, or that if he was injured that the injury

was of a light character, and was such that at the

time he received the injury he gave no notice of it,

made no outcry, and did not complain.

We expect to show you, gentlemen of the jury, also,

that the plaintiff, after tailing the edger awhile for

the defendant company, went over to the B. R. Lewis

Lumber Company's sawmill, and worked two days

there, that is, the 30th and 31st of May, and then

went back, I think about the first of June, and

worked a day and a half, or the first and third of

June, on the deck; that he commenced tailing the

edger again on the third or fourth, working a half
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day on each of those days. We expect to show you

that at the time that he worked for the B. R. Lewis

Lumber Company, during that time, and we expect

to show you that he did the usual work there, that he

didn't do any sweeping, wasn't employed to do

sweeping, and that he didn't complain of being crip-

pled or lame during that time, didn't show any sign

of being crippled or lame.

We expect also to show you that he went up to St.

Maries, I think in October, and worked fifteen days

at hard work moving a saloon building, and that not

once during that time did he complain or show any

evidence or symptoms of being lame or having re-

ceived any injury.

Now, I do not deem it necessary at this time to

give you in detail all that we expect to prove, but in

addition to what I have said, I mil say that we ex-

pect to show you, to contradict the testimony of the

witness Bellis and of Mr. Goodwin upon all of the

material points of their testimony.

If the Court please, I have a number of witnesses

here who are very anxious to get back ; they are filling

important positions in other places. It will be tak-

ing them out of the order of the testimony to exam-

ine them first, but I will do so.

The COURT.—You may offer them in such order

as you see fit.
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[Testimony of Fred A. Amsbaugh, for the Defend-

ant.]

Whereupon FEED A. AMSBAUGH was called,

sworn and testified as a witness on behalf of defend-

ant as follows

:

»

Direct Examination.

(By Mr. McFARLAND.)
Q. Where do you reside?

A. Coeur d Alene City.

Q. What is your occupation?

A. Assistant Superintendent of the Blackwell

Lumber Company.

Q. What business were you engaged in during the

months of May and June, 1907 ?

A. Timekeeper for the B. R. Lewis Lumber Com-

pany. ' '

:;: iH3|
Q. Are you acquainted with the plaintiff, George

Goodwin ? A. Yes, sir.

•Q. I will ask you to state what the fact is as to

whether he worked at the B. R. Lewis Lumber Com-

pany's sawmill in the month of May, 1907.

A. He worked there two days in the last half of

May.

Q. Can you state just what those days were?

A. The 30th and 31st.

Q. Now, what particular work was he engaged in

doing at that time ?

A. When he was working in the sawmill he was
taking care of the timbers that were coming from the

saw on the live rolls, going down on the timber dock.
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Q. What kind of work is that, with regard to

being heavy, laborious work, or otherwise ?

A. Well, it is not what you would call very light

or very heavy ; but where they are sawing large tim-

bers it takes a pretty good man to handle them.

Q. It is such as requires a good man to tend to, is

it? A. Yes, sir.

Q. Did he work there in Jime of the same year %

A. He worked two or three days, three or four

days in the first half of June.

Q. Can you tell those days, give those days?

A. I think it was the 13th, 14th and 15th,

Q. What particular work was he engaged in at

that time? A. He was in the planing-mill.

Q. What doing?

A. Why, that would be whatever there would be

to do there from one place to another.

Q. What work is done usually in a planing-mill ?

A. Planing lumber; that would be taken away
from the machines, or working on the transfer, put-

ting the lumber into the mill, taking it off—whatever

the work would happen to be.

Q. What is the fact as to whether, during any of

these times that you have mentioned, he did any

sweeping there, or was employed to sweep in or about

the mills? A. Not to my knowledge.

Q. Were you timekeeper at that time ?

A. I was.

Q. If that had been the case would you have

known it? A. I would, sir.
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Cross-examination.

(By Mr. McBEE.)

Q. Wliat were your duties as timekeeper *?

A. Taking the time of the men employed.

Q. Is it your duty to direct what tliey should do ?

A. No, sir.

Q. How many men were employed by the Lewis

Lumber Company at that time?

A. I couldn't say just now.

Q. Do you know what each man was doing?

A. Yes, sir.

Q. You do now?

A. Why, I know pretty near what most of them

were doing, if their names were called off to me.

Q. How many men did you say were at work ?

A. I couldn't say.

Q. About how many men, in your best judgment,

were you keeping time for during the time Goodwin

worked there?

A. The crew varies all the time.

Q. When was the first time Goodwin worked

there? A. The 30th and 31st of May.

Q. On the 30th and 31st of May how many men,

in 3^our best judgment, were working there for whom
you were keeping the time?

A. I couldn't say.

Q. Was there a hundred ?

A. Yes, sir, there was more.

Q. Was there two hundred?

A. Somewheres near 150 or 200 men.

Q. Possibly more than 200 ?
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A. Might have been ; I couldn't say.

Q. Might have been 250? Might there have been

250 men working there at that time*?

A. There might have been.

Q. Might there have been 300? A. No, sir.

Q. Might there have been 275 ?

A. There might have been.

Q. Might there have been 290?

The COUET.—I wouldn't pursue that further; I

can't see that it is very important.

Mr. McBEE.—What were your duties besides

keeping the time?

A. Various work, looking after the freight com-

ing in and going out; looking after the roustabout

crew on the outside.

Q. Were you personally acquainted with Good-

win when he began work there ?

A. No, sir, no more than I was or am with any

other man that goes to work there.

Q. Some of them you are personally acquainted

with, and some you aren't?

A. Sometimes there is a man comes there that I

am acquainted with.

Q. I am asking you how it was as to Goodwin.

A. I was not acquainted with him, no, sir.

Q. Do you remember where and when you first

saw Goodwin?

A. I don't remember of ever seeing him until he

came there to work.

Q. You remember seeing him then?

A. I do, sir.
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Q. And lie worked two days?

A. Two days in May.

Q. Do you know why he didn't work after May
30tli and 31st? A. I do not.

Q. Do you know whether the mill run the day

after the 31st? A. Yes, sir.

Q. The mill did run? A, Yes, sir.

Q. There was a period then for a little while that

he didn't work? A. Yes, sir.

Q. You don't know how that happened

?

A. I do not.

Q. Then he went to work again about what time?

A. The 13th of June, as near as I remember.

Q. He was off about two weeks ?

A. No, sir, he was off from the first to the 12th,

the 1st and 12th inclusive.

Q. He was off 12 days ? A. Yes, sir.

Q. You don't know anything about why?
A. I do not.

Q. Do you remember positively that you saw him
on those two days, or do you just remember it from

what the time-book shows?

A. I remember seeing him there on those two

days.

Q. The 30th of May was Decoration Day. Was
your mill running that day ? A. Yes, sir.

Q. You remember as a positive fact that you saw
him there that day? A. I do, sir.

Q. Do you remember as a positive fact, indepen-

dent of your time-book, that you saw him there the

next day ? A. Yes, sir.
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Q. Is your memory so good as that as to the other

men working there ? For instance, if you had a man
named John Jones working there, could you say posi-

tively that such a man was there on the 30th, or would

you have to look at your time-book to find out ?

A. No, sir, after I got acquainted with a man I

would know he was there.

Redirect Examination.

(By Mr. McFARLAND.)
Q. Mr. Amsbaugh, I will ask you to state whether

or not Mr. Goodwin showed any lameness or com-

plained of being lame or crippled in any way while

he was there?

A. He did not, to my recollection, no, sir.

Eecross-examination.

(By Mr. McBEE.)

Q. Was there any of the various men emx^loyed

around there on the 30th of May that did walk lame

that you know of ?

Mr. McFARLAND.—I object to it as immaterial

and not proper recross-examination.

A. I don't remember.

The COURT.—Overruled.

Mr. McBEE.—But you remember that Goodwin

wasn't lame? A. Yes, sir.

Q. You don't remember as to the other men?

A. There was no one there lame that I know of;

no, sir.
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Whereupon said witness was excused and there-

upon JERRY McCARTER was called, sworn and

testified on behalf of defendant as follows:

Direct Examination.

(By Mr. McEARLAND.)
Q. Where do you reside, Mr. McCarter I

A. St. Maries, Idaho, Kootenai County.

Q. What is your occupation ?

A. Contractor and jobber, moving buildings.

Q. What was your business in the months of Oc-

tober and November, 1907 ?

A. Moving buildings.

Q. I will ask you if you are acquainted with the

plaintiff? A. Yes, sir.

Q. How long have you known the plaintiff ?

A. He went to work for me on the 15th day of

October, 1907, worked for ten days and a half, quit

on the night of the 26th of October.

Q. What kind of work was he engaged in?

A. Moving the Idaho Saloon building, known as

the Idaho Saloon.

Q. What kind and character of work was that, as

to being heavy, laborious work, or otherwise?

A. Yes, sir, it was pretty heavy work, jack-screw-

ing the building up.

Q. Did it require a good strong man to do it ?

A. It required a pretty good man, yes.

Q. During the time that George Goodwin worked

for you, did you notice any signs of his being lame

or crippled? A. Not to my knowledge.
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Q. Did he ever comj^lain to yoii of being lame or

crippled ?

A. Not to my known knowledge.

Cross-examination.

(By Mr. McBEE.)

Q. Did you work with him, or was you superin-

tending the job?

A. I was superintending the job; I don't pretend

to work.

Q. What is your occujDation?

A. Contractor and jobber.

[Testimony of H. V/. Strathem, for the Defendant.]

Whereu]3on said witness was excused and there-

upon H. W. STEATHERN was called, sworn, and

testified on behalf of defendant as follows

:

Direct Examination.

(By Mr. McFARLAXD.)
Q. Where do you reside ? A. Post Falls.

Q. How long have you lived there %

A. Eighteen years.

Q. What is your occupation ?

A. Sawmilling.

Q. How long have you been engaged in sawmill-

ing? A. About 25 years.

Q. What part of sawmilling have you attended to

or been engaged in, what special part of the work?

A. I have really been in every part of it.

Q. Have you ever constructed any sa^Toills ?

A. Yes, sir.

Q. How many and where?

A. I constructed the one that I now operate.
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Q. What is the capacity of that mill?

A. Fifty thousand capacity.

Q. Have you worked in sawmills, also'?

A. Yes, sir.

Q. Have you ever tailed the edger?

A. Yes, sir.

Q. Have you ever acted as a slasherman?

A. Yes, sir.

Q. Worked on the deck ? A. All places.

Q. Acted as superintendent and general man-

ager ? A. That is what I am now.

Q. Do you know the Coeur d'Alene Lumber Com-

pany's sawmill there at Coeur d'Alene, Idaho?

A. Yes, sir.

Q. How often, during the last two years, have

you been in and about that mill?

A. About an average of once a month.

Q. Are you familiar with the construction and

machinery of that mill ? A. Fairly well.

Q. Are you familiar with the plan and mode of

operating the mill? A. Yes, sir.

Q. Did you observe, on any of these trips while

there, the edger-table ? A.I did, sir.

Q. When was the last time you took notice of

that edger-table?

A. About five weeks ago, I think.

Q. Did you make any inspection of it ?

A. Yes, sir.

Q. Did you make any investigation of this edger

pit where the edgerman stands in tailing the edger?

A. Yes, sir.
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Q. Now, 3^ou may describe this edger-table and

pit, together with the appliances, you might say ap-

purtenances, to this jury.

Mr. McBEE.—I object to that, for the reason that

it is not sought to have this witness testif}^ as to the

condition at the time of the alleged accident.

Mr. ^IcFAELAND.—We wiU follow that up.

The COUET.—Very well, you may answer the

question.

Mr. McFARLAND.—I don't mean to promise that

by this witness, your Honor.

The COUET.—No.
A. This pit, what he calls a pit, is not what I call

a pit, but it is all right by that name—it is about

18 feet 6 inches from the last roll that comes out the

back of the edger. The hole or pit where the man
stands is a place left vacant between two rolls; the

rolls belong to the back carriage of the edger. The

space is 5 feet, 1 inch wide, by 2 feet, 6 inches wide.

The Coeur d'Alene mill is a double mill, where mine

is only a single mill; their edger is about eighteen

inches wider than what ni}" edger is ; therefore when

they are working the lumber comes through on each

side, and when the man stands in the middle there

is about 3 feet, 6 of a space clear where he can work

in.

Q. How deep is this edger pit ?

A. It is 2 feet, 9 inches from the floor to the top

of the under side of the board, or the top of the roll,

so it just strikes me just at the top of the leg. If
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a board was coming out, if I was stooped a little,

it would strike me right in the pit of the stomach.

Q. Now, describe the edger-table just back of this

pit, back of where the tailer stands in the pit.

A. There is a plank put in so that if a board

—

they are liable to bend up or bend down as the case

may be, so there is a plank set at an angle so that it

will strike that plank and work up to the roll and

go straight over the roll.

Q. What is the fact as to whether this siding of

the edger pit that is back of the edgerman is slanted

or on the incline, or otherwise?

A. That is slanted.

Q. How long have you known that condition to

exist, the condition of this siding ?

A. It has always been that way since I was around

that mill.

Q. When was the first time you was around that

mill?

A. The first time was about two years ago, when

I was sawing for the Coeur d'Alene Lumber Com-

pany.

Q. What month was that, do you know?

A. About August.

Q. Two years ago in August?

A. This coming August.

Q. I will ask you to state, from your experience

as a sawmill man, and from your observation and in-

spection of this edger pit, whether it is a safe place

in which a man may work without danger to him-

self. A. I would say it is.
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Q. Now, what is the fact as to whether an 18-foot

board coming from the edger would strike a man
standing in that edger-pit while tailing the edger, if

he stood in the position where he belonged, or that

was intended for him ?

A. No board would strike him if he was where

he should be.

Q. What is the fact as to whether or not an 18-

foot board coming from this edger would strike a

person standing in front of it with force or other-

wise? A. It would just stop it,

Q. Now, how do these boards come from the edger

across this table, as regards rapidity or swiftness, or

anything of that kind?

A. Coming through the edger, they come pretty

fast, and after they leave the edger they die off. If

they should strike a man there would be no force;

there would be nothing but the force of the board.

Q. How do you account for that?

A. Because it has left the rolls.

Q. What provisions are made there, if any, for

taking care of these edgings or tailings ?

A. Why there is chains along the floor; you just

throw these edgings off to one side, and the chains

comes along and trails them off to one side, to the

slasher.

Q. Do you know the duties of the tailer of the

edger in that sa\\Tiiill ?

A. I do not, in that sawmill.

Q. Have you been there frequently when that

miU was running at its full capacity, or fuU force ?
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A. Yes, sir; it was mostly ninning when I was

there.

Q. Have you been to this edger pit?

A. Yes, sir.

Q. Have you ever seen more than one man tail-

ing the edger at a time?

A. I believe there was two the last time I was

up, but there was only one in the pit ; the other was

standing at the side.

Q. Was he tailing the edger or just standing

there ?

A. No, I think he was helping, more on timbers

that was going out.

Q. Do you know where the filing-room is there?

A. Yes, sir.

Q. Have you been in that filing-room?

A. Yes, sir.

Q. Do you remember seeing a bench sitting there

in that filing-room ?

A. There is quite a few benches there.

Q. When was you in that filing-room last?

A. About the time it started up, about, I should

say, about six weeks ago.

Q. Do you know where the filing-room is, with

reference to the edger pit ?

A. I should judge it would be about 110 or 115

feet, just to guess at it.

Q. Is it possible for any man to stand in that

filing-room and hear a person in the edger pit cry

out or holler when the mill is running in full force ?

A. Well, I would doubt it very much.
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Q. What is the fact as to the operation and run-

ning of the mill making noise or otherwise, much

noise ?

A. There is considerable noise, especially with

the two bands, the cutting, that is right beside the

filing-room.

Q. Is there such a thing in tailing the edger;

where these boards are running through the edger,

for the tailings to come out in great volume and run

over onto the table back of the edger, w^here a person

uses ordinary care in tailing the edger ?

A. Not if a man uses judgment, because the

boards come through there one by one.

Q. There is one on either side of the tailer?

A. One on either side, as the case may be.

Q. Where do these boards go after leaving the

edger and coming down the edger-table?

A. They go right past him.

Q. And what becomes of these tailings ?

A. The man that stands there picks them up as

they pass him and throws them over on each side of

him onto the chains.

Q. Now, supposing this table to be the edger-table,

and that end the edger, and this space between these

tables to be the edger pit, in tailing the edger in that

mill would there be any necessity for the tailer to

turn around with his face in this direction (indicat-

ing), and hold up his right leg, so that his knee-joint

would be level with the surface of the edger-table,

in performing his duty of tailing the edger?

A. No occasion whatever.
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Q. And if he did so do, and a board should come

through the edger, an 18-foot board should come

through that edger, would it strike him with sufficient

force to produce any injury, strike him on the knee 1

A. It might knock the skin off, or something like

that, you know, but I don't see what occasion it has

to strike him at all.

Q. Do you see how it could strike him?

A. Not if he was tending to his business.

Q. Did I ask you the question as to whether it

would take him over the rollers or not? Suppose

that a person w^as standing in that pit tailing the

edger, and an 18-foot board should come through the

edger and down the table, and while he was stand-

ing there on his left foot, leaning forward with his

right leg lifted up, with his knee on a level with this

table, and a board should strike him on the inside of

his knee-joint, on the right-hand side, would that

board press his knee or body up against the table

behind him, that part of the edger-table that stands

behind him, and hold him there or keep him there ?

A. I never seen anyone try it.

Q. Is it possible to do that?

A. No, I think if the board caught him at all, I

think it would knock him right out of there and send

him back over the rolls.

Q. The roll would take him over onto the other

tabled

A. Yes, onto the other table, over the roller.

Q. What have you to say in regard to the mechan-

ism of this edger-table and edger-pit, as to being
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on the crude plan or constructed of improved ma-

terial and machinery? What is the fact as to that?

A. I think the edger as it stands to-day is the

latest improved.

Q. What have you to say as to whether or not

the edger-table is too short for the purposes for

which it is used?

A. It is about eight feet longer than the one L

have got and I never had an accident in mine.

Q. Is it too short or too long ?

A. I don't think so; I don't think it is any too

short.

Q. What have you to say as to whether this edger-

pit is too small for a man to stay in and tail the

edger with safety to himself ?

A. It is certainly large enough.

Ci^oss-examination.

(By Mr. McBEE.)

Q. Did you ever have any experience in a two-

band sawmill ?

A. No, I never worked in a double-band.

Q. This is a double-band mill?

A. Yes, sir.

Q. And your edger-pit is made for a one-band

mill? A. Yes, sir.

Q. What becomes of the slabs in this mill of the

Coeur d'Alene Lumber Company?

A. They go out on the rolls.

Q. Suppose the slabs went out over the edger-

table, how would that affect the safety of the place ?
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A. You couldn't get then tlirougii the edger, Mr.

McBee; a slab won't go through the edger.

Q. No, but did you ever notice a mill in which the

man who was tailing the edger took care of the slabs

also ? A. Why, my man does it.

Q. Do they in this mill of the Coeur d'Alene Lum-

ber Company?

A. No, there was an extra man in their mill.

Q. Is that the extra man you spoke about?

A. No.

Q. Would it be asking too much of a man in the

position of tailing the edger in the Coeur d'Alene

Lumber Company's mill to ask him to take care of

the slabs also and tail the edger at the same time ?

A. I don't think he could do it, because the slabs

are too far away from him.

Q. You saw two men there the other day. I wish

you would tell me what this other man was doing ?

A. They was cutting timbers when I was there

on the small mill, and he was attending to taking

away the timber, and giving this man a hand oc-

casionally.

Q. He was helping with the edgings also?

A. Yes, sir.

Q. The edgings were coming from the two saws?

A. Yes, sir.

Q. And he was helping some ? A. Yes, sir.

Q. How do you come to be so exact about these

distances? Did you measure them?

A. Yes, sir.
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Q. You went and measured them, to qualify your-

self as a witness ?

A. I Tvas asked to measure them after I was sub-

poenaed.

Q. You knew you would be a witness ?

A. I didn't know, but I supposed

—

Q. You never before that had made very care-

ful observations as to these distances ?

A. I didn't measure them before.

Q. You could only have estimated the distances ?

A. Yes, sir.

Q. Now, Mr. Strathern, the fact is as to what is

a proper distance—this pit wants to be far enough

away so that the board is out of the rigid rollers be-

fore it reaches the pit. That is true, isn't it?

A. Not exactly.

Q. It isn't necessary to have them out?

A. No, sir, my experience has been the opposite.

Q. Why?
A. There is rolls in front of the edger, and there

is rolls on the back of the edger. I will explain to

you why : As long as each of the rollers catch a board

it will never twist, but after it reaches the front

rollers and nothing but one roller on the back of it,

if a knot or anything catches it, the board is liable

to w^heel around, but the other way it is impossible

for a man to get hurt if he was six feet nearer to

the saws.

Q. Suppose he was 12 feet from the saws and

handling eighteen-foot boards.

A, Yes, sir, it is much safer, in m}^ estimation
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than further back. As I have explained, about the

rollers, the rollers in front of the saws, as well as

back of the saws, as long as each of those rollers has

got a board on top of it it cannot wing, but after

it leaves the saw it might swing a little.

Q. How fast do these boards travel through ,the

edger saw?

A. I should say about 100 feet a minute.

Q. And after a board comes out and has been re-

leased by these rollers which hold it fast, and an-

other board pushing right behind it, if it were

pushed against a man's leg in the pit, it would push

with considerable force, would it?

A. I would say so.

Q. Of course, he could take hold of the board and

lift it out?

A. If the board was going straight he wouldn't

require to do that.

Q. If one board was entirely through the rollers

and another coming through pushing against this

released one, would push against the leg of a man
in the pit it would push against it with considerable

force and speed, would it ? A. I would say so.

Q. And might jam his leg up against the other

side of the pit?

A. Yes, if his leg was in the way, it certainly

would.

Q. And might injure him? A. Yes, sir.

Q. And a green-hand in there is liable to get

caught, isn't he?
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A. I don't think a man would put a man in there

unless he notified him ; I know I never do.

Q. In other words, there is sufficient danger about

that place to justify a man, in putting a man in a

place of that kind, to notify him of the danger ?

A. Yes, sir.

Q. And you, as a prudent millman, would give

him such warning, wouldn't you?

• A. Yes, sir.

Q. You have told about this incline on the back

end of the pit. Suppose there wasn't any incline

there, but that it was straight up and down, and a

man's leg was caught, it might crush it pretty hard,

might it not?

A. That would be against the roll.

Q. And if the incline was there it would have a

tendency to push him out on the table ?

A. If the board was down below the center of the

roll, it would.

Q. What is the fact about the level of the edger-

table and the trimmer-table behind it %

A. I wouldn't like to be positive.

Q. The table behind is supposed to be a little

lower? A. Yes, sir.

Q. But the roller

—

A. Is level.

Q. You have business dealings with the Coeur

d'Alene Lumber Company, Mr. Strathern?

A. I have had, but I have none just now.

Q. You have had, from time to time, for the last

two years? A. Yes, sir.

Q. You sawed for them? A. Yes, sir.
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Q. You sawed their logs at your mill?

A. Yes, sir.

Q. Your relations have been pretty intimate with

Mr. Carroll? A. Yes, sir.

Redirect Examination.

(By Mr. McFAELAND.)
Q. Mr. Strathern, can the man who feeds the

edger, or puts the boards in the edger, put them

through fast enough to have one board catch up with

another and push it coming through the edger ?

A. Well, not very easy.

Q. Isn't it almost impossible for one board to

follow so fast after another as to catch up with it

and push it ahead of it, coming through the edger?

A. As a rule about four feet is the best they can

do, about four feet between each board; they can't

get them any faster than they are cut off the big

mill, and we calculate from four to six feet clear for

each board as we drop them off.

Q. What is the fact as to where a man is put-

ting the boards through the edger the first board

gets out and on the edger table, clear of the edger,

before the other gets through the edger ?

A. That is, it would be near.

Q. I will ask you, did you ever know of your

knowledge of one board coming out right after an-

other, pushing it through the edger ?

Mr. McBEE.—I object to that.

Mr. McFARLAND.—I will withdraw it.
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Recross-examiuation.

(By Mr. McBEE.)

Q. If tlie edgings would get piled up the board

whicli had left the roller might be temporarily

stopped until the other board would catch u^d that

four feet or eight feet distance, might it not ? Such

things have happened?

A. If it would stop them, it was past the man
and it was impossible for it to catch him.

Q. If it was a short board?

A. A ten-foot board, or an eight-foot board.

Q. That might happen? A. Yes.

Redirect Examination.

(By Mr. McFARLAND.)
Q. Where the edgings would get piled up on the

tailer's left, would that have anything to do with

the boards being stopped on his right, coming through

the edger? A. Not at all.

The COURT.—You have given the dimensions of

this pit; its length is about twice its- width. In

which direction was it long, and in which direction

wide? - -' ^.^^-il

A. The wide was the long way ; the opening is the

width of the edger.

Q. That is about five feet?

A. Five feet, one inch.

Q. And it is as long as the edger is T\ide?

A. It is as wide as the edger is wide ; this hole is

just the opposite of any other ; the width is the long

way. , / .: ..- ::::.\

(Whereupon said witness was excused.)
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Mr. MORGrAN.—If your Honor please, Doctor

Busbee stated to me that lie has three patients who

are very ill at Harrison, and he is very desirous of

returning—ill with pneumonia—and he is very de-

sirous of returning. We have brought him here

and if the defense desires him I think they should

pay him.

The COURT.—Gentlemen, such a case should ap-

peal to counsel. If you are going to use him, Mr.

McFarland, couldn't you use him at this time?

Mr. McFARLAND.—I could not right now, your

Honor.

The COURT.—What time does the train leave

that he will have to take I

Mr. McBEE.—Four-forty.
The COURT.—If it were simply his convenience,

it would be a different thing, but if he has patients

who are depending upon him, it would be better to

let him go.

Mr. McFARLAND.—If I could get away for a

short time to see Doctor Busbee, I could decide.

(Here a recess was taken for five minutes.)

[Testimony of Erick Ostblom, for the Defendant.]

Thereupon ERICK OSTBLOM was called, sworn

and testified on behalf of defendant as follows

:

Direct Examination.

(By Mr. McFARLAND.)
Q. What is your full name?

A. Erick Ostblom.

Q. Where do you reside?
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A. Sandpoiut, Idaho.

Q. What business do you follow?

A. I work any place I can get a job.

Q. What are you doing at Sandpoint?

A. Working in a planing-mill.

Q. Where were you in May and June, 1907 f

A. Worked for the Coeur d'Alene Lumber Com-

pany.

Q. What were you doing there for the Coeur

d'Alene Lumber Company during that time?

A. Sawing wood.

Q. Are you acquainted with the plaintiff, George

Goodwin? A. Yes, sir.

Q. I will ask you to state whether you saw him

at any time in the month of May or June, tailing the

edger there for the Coeur d'Alene Lumber Company?
A. I did.

Q. Was anyone assisting him? A. I was.

Q. Do you know the time he left the mill there?

A. Yes.

Q. Did you assist him up to the time he quit tail-

ing the edger and left ? A. Yes.

Mr. McBEE.—I suggest that you ask questions

which are not leading.

Q. What is the fact as to whether or not you re-

ceived any injury while tailing the edger there?

A. Me? No, I didn't receive any injury.

Q. He? A. I didn't see him.

Q. While he was in the edger-pit tailing the edger

how near to him would you be?

A. Oh, about three or four feet.
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Q. What is the fact as to whether or not at any

time while he was tailing the eclger a board struck

him and pushed him up against the roller back of

him and held him there for aw^hile, and dragged him

around, and he got out and walked off and went down

stairs ?

A. I never seen anything of the kind.

Q. Do you remember when he commenced tailing

the edger there ? A. Yes, sir.

Q. Did you commence helping him that first time ?

A. Yes.

Mr. McBEE.—I object to that as leading.

The COURT.—Yes; ask the question in a differ-

ent form.

Mr. McFAELAND.—What is the fact as to the

time you commenced assisting Mr. Goodwin as to

whether or not it was the first day he commenced

tailing the edger? A. I don't understand.

Q. Well, what time did you commence assisting

him with reference to the time he first began tailing

the edger?

A. I couldn't tell the time it was.

Q. What I mean is this : Had he commenced tail-

ing the edger before you began assisting him to do

so, or did you conmience at the same time with him ?

A. I commenced at the same time.

Q. What is the fact as to whether you assisted

him all the time he was tailing the edger?

A. Yes, I did.
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Cross-examination.

(By Mr. McBEE.)

Q. Wliat are jou doing now ?

A. Working in a planing-mill.

Q. Where? A. Sandpoint. Idaho.

Q. How long have you been working there?

A. Oh, about three or four months.

Q. How old are you? A. Nineteen.

Q. When did you last work for the Coeur d'Alene

Lumber Company? A. Last fall.

Q. How long had you worked there at the time

you quit, how long had you been working ?

A. About a month.

Q. You worked there is the summer of 1907, when

Goodwin was there? A. Yes, sir.

Q. When did you quit there ?

A. I don't know; it was about the first of Au-

gust.

Q. What was you doing through July?

A. I was working in the planing-mill.

Q. What was jovl doing in June ?

A. Well, I couldn't tell you how long I did work

in the planing-mill.

Q. What was you doing, just before you went into

the planing-mill?

A. I was working on the wood saw.

Q. What kind of work were you doing on the

wood saw ? A. Cutting wood.

Q. Making firewood out of the slabs ?

A. Yes, sir.



vs. George Goodwin, 235

(Testimony of Erick Ostblom.)

Q. Where is that slab saw with reference to the

edger, or the edger-pit?

A. It is right back of it.

Q. How far back?

A. I couldn't tell—something about

—

Q. Were you working on that wood saw during

any of the time that Goodwin was tailing the edger ?

A. No, I quit working there then and helped him.

Q. Helped him on the edger?

A. Yes, sir.

Q. How long did you help him on the edger?

A. Oh, somewheres about four days—I couldn't

tell exactly.

Q. Then what did you do?

A. Back on the wood saw again.

Q. Do you remember who worked then tailing

the edger, after that ?

A. It was the slasherman; I helped him.

Q. No. I say do you remember who took Good-

win's place tailing the edger? A. No, sir.

Q. Did you help the man who took Goodwin's

place, tailing the edger?

A. I helped him for half a day.

Q. Do you know who he was?

A. He was the slasherman.

Q. Did you see Goodwin any more after he quit

tailing the edger ?

A. I don't know whether he was there after that

or not, whether he was there.

Q. Do you remember whether you saw him any

more after that? A. No, I don't.
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Q. Who told you to help Goodwin?

A. The mill foreman.

Q. Who was that?

A. Him sitting right there.

Q. Do you know what his name is?

A. I know his first name.

Q. What is his first name?

A. I heard them call him Herman.

Q. You don't know his other name?

A. No.

Q. Would you know it if you would hear it ?

A. I have heard something—I don't remember

what it is.

Q. Well, what did he tell you about going to

work?

A. He told me to go and help him there a few

days until he got used to it.

Q. What did you do in the way of helping him ?

A. I was taking the edges off from one board

while he was taking the other.

Q. Which side did you work on?

A. On his left side.

Q. Where did you stand?

A. At the outside of the edging-table.

[Testimony of Albert Bro, for the Defendant.]

Whereupon said witness was excused and there-

upon ALBERT BRO was called, sworn and testified

on behalf of defendant, as follows

:

Direct Examination.

(By Mr. McFARLAND.)
Q. What is your full name?



vs. George Goodwin. 237

(Testimony of Albert Bro.)

A. Albert Bro.

Q. Where do you live?

A. Coeur d'Alene.

Q. What is your occupation?

A. Engineering I follow generally, but, of course,

I have been working at common work.

Q. Where are you working in a sawmill?

A. On the slasher.

Q. Where—in Coeur d'Alene?

A. Yes, sir.

Q. Were you working in the month of May and

June, 1907? A. Yes, sir.

Q. For whom? A. For Mr.

—

Q. For whose sawmill?

A. The lumber company.

Q. Coeur d'Alene Lumber Company?

A. Yes, sir.

Q. At Coeur d'Alene? A. Yes, sir.

Q. What were you doing in the sawmill during

those months ? A. Working on the slasher.

Q. What is this slasher?

A. Cutting slabs.

Q. Can you describe the machinery to the jury?

A. Well, of course, it is saws—I can describe

some of it.

Q. Do you know where the edger-table is in the

sawmill? A. Yes, sir.

Q. Do you know where it was at that time ?

A. Certainly.

Q. Well, how far is this slasher where you stood

performing your duties from the edger-pit?
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A. Just about eight feet, I should judge.

Q. Now, where was it, with reference to the edger-

pit ? Was it behind or in front of it, or on the side

of it? A. On the side of it.

Q. \Yhichside?

A. I was on the left side

»

Q. Say, for instance, that this is the edger-table,

and I am the edgennan or tailer, and I am fronting

this way, towards the edger, on which side was this

slasher? A. On the right side.

Q. I mean, fronting this way. Would it be on

that side ?

A. It would be on the left side.

Q. And how far—I believe you said eight feet.

Now, was there anything at that time between the

slasher and the edger-pit which would obstruct your

view of the edgerman or tailer? A. No, sir.

Q. Did you work at that job all during the month

of May, 1907? A. I think I did, yes, sir.

Q. Did you work at it all during the month of

June, 1907?

A. No, sir : I quit during the first part of June.

Q. What day in June?

A. I couldn't tell you about that.

Q. Do you know how many days you worked in

June ?

A. No, sir, I don't recollect, but it was the first

part of June that I quit.

Q. You can't say whether it was the 4th, 5th, or

10th? A. No, sir, I don't recollect.

Q. Do you know Mr. Goodwin, the plaintiff here ?
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A. No, sir, I am not acquainted with liim at all;

I don't remember seeing the man at all.

Q. Do you remember of his working in this saw-

mill?

A. They claim he was, but I don't know the man.

Q. Do you know who was tailing the edger the

latter part of May and the fore part of June there ?

Mr. McBEE.—That is, do you know of your own
knowledge ?

A. Well, I know of my own knowledge that there

was a man there, but, of course, I wasn't acquainted

with the man.

Mr. McPARLAND.—Do you recognize this as the

man who was there at any time during those months ?

A. Well, I think I do.

Q. Was there any one assisting him while he

was tailing the edger? A. Yes, sir.

Mr. McBEE.—If the Court please, that identifica-

tion was not satisfactory.

The COURT.—You can cross-examine him at the

proper time.

Mr. McBEE.—This question he asks, was anyone

with him there, assumes that he was the man, and

the witness has not said that it was.

The COURT.—You can cross-examine him later.

Mr. McFARLAND.—Who was that person, if you

know? A. That was helping him?

Q. Yes.

A. It was a young fellow that was working there.

Q. Do you know his name?

A. No, sir, I do not.
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Q. Would you know his name if you was to hear

it? A. Yes, I think I would.

Q. Was it Erick Ostblom ?

A. Yes, sir, that is the young fellow.

Q. Is it the young man who is attending court

here as a witness? A. Yes, sir.

Q. Do you know how long this man who was tail-

ing the edger there with young Ostblom worked at

that particular job, tailing the edger?

A. I think he worked two half days there—

I

don't know how long he worked there, but I know he

worked there.

Q. You know that—that is j^our memory?

A. Yes, sir.

Q. During that time that he worked there, did

you know of any accident or injury happening to

him? A. No, sir, I do not.

Cross-examination.

(By Mr. McBEE.)

Q. Do you recognize this man as the man who

worked on the edger there ?

A. Well, I will tell you—
Q. Answer yes or no.

The COURT.—No, he needn't answer yes or no.

A. I supposed he was the man, but as I was tell-

ing you, I wasn't acquainted with the man; I never

took notice particularly.

(Question read by stenographer.)

A. Yes, I recollect him all right.

Q. Did you recognize him a moment ago when

you were talking about him ?
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A. I don't know if I did or not.

Q. How do you recognize him—by what somebody

told you ?

A. Yes, somebody gave me some information yes-

terday about him.

Q. And that is how you know that he is the same

man? A. Yes, sir.

Q. If it hadn't been for that information, you

wouldn't know? A. No, sir.

Q. When did you quit work on that slasher?

A. I quit the fore part of June ; the first part of

June.

[Testimony of H. L. Olsen, for the Defendant.]

Whereupon said witness was excused, and there-

upon H. L. OLSEN was called, sworn and testified

on behalf of defendant, as follows :

Direct Examination.

(By Mr. McFARLAND.)
Q. What is your full name ?

A. H. L. Olsen.

Q. Where do you reside, Mr. Olsen ?

A. Coeur d'Alene.

Q. What is your occupation?

A. Photographer.

Q. How long have you been engaged in that busi-

ness ? A. About thirty-five years.

Q. How long have you been engaged in that busi-

ness in Coeur d 'Alene ?

A. About fourteen months.

Q. Do you know where the Coeur d'Alene Lumber
Company's sawmill is there? A. Yes, sir.
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Q. Do you know where the eclger table connected

with that sawmill is situated? A. Yes.

Q. And the edger pit?

A. Well, I don't know just what you call it

—

Q. Well, the box in the edger-table.

A. Yes.

A. I will ask you if you took a photograph or

photographs of the interior of that sawmill, or room

where this edger-table and pit are, including the

edger-table and pit? A. I did.

Q. When was that, Mr. Olsen?

A. The first picture was taken about the 28th of

April, the second about a week afterwards.

Q. April, what year ? A. This year.

Q. The first was taken on the 28th of April, this

year, and the other when?

A. About a week later.

Q. I hand you Defendant's Exhibit ''A," and ask

you if that is one of the photographs you took at that

time. A. Yes, sir.

Q. I mil ask you to state what the fact is as to

that being a good likeness and representation of the

planer mill and the interior—I mean the edger-table,

the edger-pit, and the room and surroundings ?

A. I believe it is as good as could be made, under

the circumstances.

(Marked Defendant's Exhibit No. ''A.")

Q. I will ask you to examine this photograph

marked Defendant's Exhibit No. ''B," and ask you

what it is.
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A. That is the same part, taken a little closer in,

closer range; the same view, only being taken at a

shorter distance.

Q. With a man in the edger-pit?

A. Yes, sir.

Q. Who was that man in the edger-pit?

A. I believe his name is Salscheider, the foreman

of the mill.

Q. This gentleman sitting here ? A. Yes.

Q. I will ask yon to state what the fact is as to

that being a good likeness or representation of the

edger-table, the edger-pit, the surroundings and the

man in the pit ?

A. Why, as to the edger-table and surroundings,

I believe it represents it as well as it could ; as to the

man, of course it couldn't be considered a specially

good likeness of him under the circumstances, be-

cause it was a back view.

Mr. McBEE.—I don't know what your object is;

I am going to admit that these are photographs, and

taken when he says.

Mr. McFARLAND.—I offer them in evidence.

Defendant's Exhibits ^^A" and "B."
Mr. McBEE.—I object to them being introduced in

evidence, on the ground that they don't represent

conditions at the time of the accident. If there is

any rule by which exhibits are required to be offered

at the time the witness is on the stand, I waive that.

Unless they are identified as representing the con-

ditions at that time

—
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The COURT.—^Can't you witlihold them until you

show that the conditions were the same at that time ?

Mr. McFARLAND.—Yes, I withdraw my offer for

the present.

[Testimony of Herman Salscheider, for the Defend-

ant.]

Whereupon said witness was excused and there-

upon HERMAN SALSCHEIDER was called, sworn

and testified on behalf of defendant as follows

:

Direct Examination.

(By Mr. McFARLAND.)
Q. You may state your name in full.

A. Herman Salscheider.

Q. Where do you reside?

A. Coeur d'Al-ene City.

Q. What is your occupation?

A. Mill foreman.

Q. Where are you engaged in that work ?

A. Coeur d'Alene Lumber Company's mill.

Q. At Coeur d'Alene City? A. Yes, sir.

Q. How long have you been working there in that

mill?

A. Three years the 18th da}^ of June, next June.

Q. In what capacity have you been working in

that mill? A. Foreman.

Q. What are the duties of the foreman?

A. To look after the crew and keep the mill going.

Q. Have you ever had any other experience in the

sa\Miiill business ? A.I have.

Q. Where?
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A. In Wisconsin and Minnesota.

Q. How long and how mueli ?

A. About twenty years.

Q. In what capacity %

A. First a millwright, and I have run a mill for

the last nine years.

Q. What are the duties of a millwright?

A. Keeping up the machinery and building mills.

Q. Have you ever constructed or assisted in the

construction of sawmills % A. Yes, sir.

Q. Of the kind or character of the Coeur d'Alene

Lumber Company's mill? A. Yes, sir.

Q. How many mills have you assisted in the con-

struction of ?

A. Oh, probably twelve or fifteen—I could count

them.

Q. Are you familiar with the mechanism and the

machinery of the Coeur d'Alene Lumber Company's

sawmill? A. Yes, sir.

Q. Were you so in the months of May and June,

1907? A. Yes, sir.

Q. I will ask if you know the plaintiff here ?

A
Q
A
Q
A
Q
A
Q

I do.

When did .you first see him ?

Along about April 1st, 1907.

Where ?

He came to the mill looking for work.

Did you have any conversation with him ?

I did.

What did he say to you ?
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A. He wanted work and lie came there several

times.

Q. Well, did jou have any conversation with him

after that and before he went to work there ?

A. He came three or four times before he went to

work, before I had an opening for him, after April,

1st.

Q. What conversation, if any, did yon have with

Mm at an}^ of those times %

A. Nothing more than I told him I didn't have

a chance for him, and if there was one, I would give

him a chance.

Q. When did he go to work ?

A. April 16th, 1907.

Q. What work did he do at that time ?

A. I put him on the little log deck.

Q. Describe that little log deck.

A. The logs are kicked out over a big chain onto

a small chain about thirty-two feet, then they go onto

the spike rollers; he runs them up, then rolls them

onto the spike rollers.

Q. What was Groodwin's duty on the log deck?

A. To roll the logs out of the rollers.

Q. How long did he work in that capacity ?

A. He worked there until May 27th, that is, he

worked on the little deck until about May 25th—^he

worked two daj^s on the big deck.

Q. What was he doing on the big deck ?

A. Picldng out logs—about the same thing; he

pulls the logs out of the pond on the big chain.

Q. He worked there about how long %
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A. About two days.

Q. What did he do then ?

A. We put him on tailing the edger after that,

on May 27th.

Q. Why did you put him on, or how did you come

to put him on there ?

A. He had asked me for a job with more wages

several times. At first, on the little deck, he got two'

and a quarter, and I told him if he could handle it on

the big deck I would give him two and a half and

afterwards the edger job turned up.

Q. What were you paying on the edger f

A. We paid two and a half, and after that we had

to come up on the wages, and paid two seventy-five.

Q. Did you have any other conversation with Mr.

Goodwin when he was on the big log deck with ref-

erence to his work in the mill ?

A. Well, he wanted—w^e was short a carriageman

at one time, and he wanted a chance to go on the car-

riage, and I wouldn't give it to him.

Q. Did you tell him why? A. Yes, sir.

Q. What did .you say to him ?

Mr. McBEE.—I object to that as improper, irrele-

vant, and immaterial, and not responsive to any issue

in the case.

Mr. McFARLAND.—I am going to follow it up by

other testimony.

The COURT.—The objection is overruled.

Mr. McBEE.—My understanding is that it is

necessary to plead warning, if they want to prove it,

and I don't think it is pleaded.
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The COUET.—The Court has ruled, gentlemen;

there is nothing before the Court.

A. That is, after he left the deck ?

Mr. McFARLAND.—In regard to his going on the

carriage.

A. I told him it wasn't safe for him, that he had

never rode the carriage.

Q. Did you have any conversation with him with

reference to tailing the edger? A. Yes, sir.

Q. What did you tell him about that ?

Mr. McBEE.—I object to that as incompetent and

immaterial, and not responsive to any issue in the

case, and particularly for the reason that it is alleged

in the complaint and not denied in the answer that

the defendant did not give warning.

The COURT.—Is that true, Mr. McFarland?

Mr. McFAELAND.—I don't think it is; if it is,

I shall certainly ask leave to amend.

Mr. McBEE.—It is alleged in the complaint, on

pages 3 and 4, paragraph 4: "But that said defend-

ant did not, nor did any of its agents or officers, give

plaintiff any instruction whatever as to the dangers

attendant upon such work, or inform him of the dan-

gerous place in which he was required to work, or of

the fact that more work was required of him than

could safely be performed by one laborer."

The COURT.—What part of paragraph 4?

Mr. McBEE.—It is on page 3. I should like to call

your Honor's attention to one thing further

—

The COURT.—The answer says and denies that

said defendant, or its agents or officers did not give
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plaintiff any instructions whatever as to the dangers

attendant upon such work, or inform him of the dan-

gerous place in which he was required to work, and

so forth.

Mr. McBEE.—In paragraph 2 they say that Sal-

scheider was not the foreman or manager or superin-

tendent, and the answer is verified.

Mr. McFARLAND.—Not in that same language

;

don't stop there.

The COURT.—This seems to be denied ; denies that

he was ignorant of the danger, and denies that they

didn't instruct him, and seems to deny everything

that you allege there.

Mr. McBEE.—My objection was that there was no

allegation that they gave him any instructions. At
the beginning of paragraph 2, they deny that he was

the manager or agent

—

The COUET.—It would make no di:fference

whether he had authority or not. The objection is

overruled.

Mr. McBEE.—I would like an exception.

A. I asked him if he cared for the job at $2.75 a
day, and told him that I would give him a boy to help

him for two or three days, until he got used to the

job, and he said he would take it, and went to work
the next morning.

Mr. McFARLAND.—Did you say anything to him
when he commenced work ?

A. I told him that the only danger was that the
boards would catch him and shove him out of the hole.

Q. When was that ?
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A. On May 27tli; lie commenced work on May
27t]i back of the edger.

Q. How long did lie work tailing the edger ?

A. Three days and a half altogether.

Q. Was he working at the Coeur dAlene Com-

pany's sawmill on the 30th and 31st of May, 1907?

A. No, sir.

Q. Was he there in the mill? A. No, sir.

Q. Now, while he was engaged in tailing the edger

was anyone assisting him? A. Yes, sir.

Q. Who assisted him?

A. Erick Ostblom is his name.

Q. The boy who testified here this afternoon ?

A. Yes, sir.

Q. When did Erick Ostblom commence to assist

the plaintiff in tailing the edger ?

A. On the morning of May 27th, he commenced

the same time he did.

Q. At the same time he commenced tailing the

edger? A. Yes, sir.

Q. How long did Erick Ostblom continue to assist

the plaintiff in tailing the edger ?

A. He was there all the time he was, and helped

the other man a day and a half or two days.

Q. Then he was there longer than Goodwin ?

A. Yes, sir, two days.

Q. Who took Goodwin's place when Goodwin quit

tailing the edger ?

A. This old Mr. Bro who was here, and Erick

Ostblom for two days.
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Q. W'liat is the fact as to whether it required two

men to tail that edger?

A. We never had them there before or since.

Q. What is the fact as to whether the labor or

work to be performed by the edger tailer is too great

for one man to perform *?

A. On yellow pine it is an easy job, as they were

sawing at that time.

Q. How is it generally ?

A. On tamarack it is a good stiff job.

Q. Can one man tail that edger right along ?

A. Yes, sir, they have been.

Q. Has it ever been the custom of the Coeur

d'Alene Lumber Company to have more than one

man to tail that edger?

A. No, sir, except that time.

Q. Do you know where the filing-room is situ-

ated? A. Yes, sir.

Q. Do you know where the bench is that is in that

filing-room ? A. Certainly.

Q. Now, how far is the filing-room from the edger

pit ? A. Which part do you mean ?

Q. Well, say the lower door.

A. It is just eighty-four feet from the lower door

to the pit.

Q. How far is it from the lower door to where
this bench is in the filing-room?

A. Thirty-six feet—^the filing-room is 32 by 36.

Q. How far it is from the bench to the nearer

door?

A. Thirty-six feet—it is back in the corner.
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Q. How far are these doors apart ?

A. About 20 feet.

Q. During the time that Goodwin was tailing the

edger how was the mill being operated or run ?

A. It was going at its full capacity.

Q. During all that time? A. Yes, sir.

Q. I will ask you to state what the fact is as to

whether a person sitting on that bench in the filing-

room could hear a person in the edger-pit scream out

or holler. A. He couldn't do it.

Q. Why?
A. I have been on the railing time and again, and

the slasherman can't draw my attention by hollering,

and that is only about 44 feet.

Q. Why? A. The noise is so great.

Q. Do .you know Mr. Bellis, the witness who testi-

fied here—I believe his name is L. W. Bellis?

A. I know him
;
yes.

Q. How long have you known him ?

A. He has been around the mill off and on since

I came there three years ago

.

Q. Has he worked there since you have been

there ?

A. He has been there about two weeks, worked
about two weeks nights, as helper in the filing-room.

Q. Who was the filer at that time ?

A. Frank Hill.

Q. Do you know where he is ?

A. Up in B. C. somewhere, I think.

Q. Did Bellis ever do any other work in that mill

while you were there ? A. No, sir.
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Q. During the time that Goodwin, these days that

Goodwin w^as engaged in tailing the edger, do you

know what kind of logs were being run through the

edger? A. Yes, sir.

Q. What kind were they? A. Yellow pine.

Q. Do you know the lengths of them ?

A. They run 12, 14 and 16, with the exception of

a small log which would be maybe an 18 or maybe a

20, once in a while,—very few.

Q. What do you mean by a small log?

A. That is a top log, or small tree, about a foot

through.

Q. What is the fact as to whether you were run-

ning through small or large logs at that time ?

A. Yellow pine runs large.

Q. What are the lengths of them ?

A. 12, 14, 16—mostly 16.

Q. Will you describe that edger-table—just de-

scribe the whole table, the edger-table, as it was at

that time.

A. The outside floor is made out of 3 by 12 feet, on

edge, with about 4 ribs in it, and four rollers across

it, 5 foot 2 long; and the table from the last spike

roller to the edger, to the inside of the last roller on

the table is just 21 feet.

The COURT.—What is that?

A. The last spike on the roller is driven by fric-

tion, is just 21 feet exactly.

The COURT.—I don't understand what he means

by the inside roller.

A. There is a roller back of him.
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The COURT.—You mean it is twenty-one feet to

that? A. Yes, sir, to that.

Mr. McFAELAND.—Assiuning that this is the

edger-table and that the edger rollers were at the

front end of this table, how far would it be from the

edger to this part of the table, this end of the table %

A. Two feet and a half less ; it is just twenty-one

feet to the roller back of him, and the pit is two feet

and a half long.

Q. What are the dimensions—^what were the di-

mensions of the pit at that time, pit or box ?

A. Five foot two by thirty inches.

Q. That is five feet two across this way, across

the table, the same width as the edger ?

A. Five foot two ?

Q. And what is the length up and down %

A. Thirty inches.

Q. Now what was the depth of this pit at that

time ? A. Two foot seven.

Q. And what is it at the present time ?

A. Two foot nine ; it was raised two inches.

Q. How was it raised %

A. With jack-screws.

Q. In what way was the top raised, or the floor

lowered ?

A. The whole thing—we i^ut longer legs under

the table.

Q. So that it is two inches higher now than it was

when Goodwin worked there? A. Yes, sir.

Q. How was this edger-pit constructed, with ref-
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erence to the sides 1 "What kind of sides did it have

at the time Goodwin worked there ?

A. It was all open underneath, but at the last

roller there is an incline about eight inches long that

raises up.

Q. You mean that back of him it was sided up

with an incline ?

A. Yes, sir, matched flooring; it has been there

since before he came there, and is still there.

Q. Has that siding or incline been changed in any

way since Goodwin commenced to work there?

A. There has been a new top put on, new timbers.

Q. Has this siding been changed?

A. No, sir, no change.

Q. Was it just as much inclined at that time as it

is now ?

A. Yes, sir—put on the same timber, the matched

flooring there.

Q. Do you remember the time these photographs

w^ere taken that Mr. Olsen testified to ?

A. Yes, sir.

Q. Well, at the time these photographs were

taken, was the edger-table and the edger-pit, and the

surroundings there in the same, or were they the same

as at the time Goodmn worked there, with the ex-

ception of the table being two inches higher ?

A. Yes, sir, exactly the same.

Q. I will ask you to state, from your knowledge

of the machinery there, the edger, the edger-table,

and those rollers, and your experience as a sawmill

man, whether it is possible in running boards through
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the edger for the tailings to pile up and accumulate

or come out in volume, come out of the edger.

A. No, the only way, if the edging should happen

to break in two and lodge on the board in front of

him, that is the only way, but if it was the same width

and sawed in the same place you couldn't push it

along.

Q. I will ask you to state whether or not this

edger-pit was large enough for a man to stand in

while performing the duties of tailing the edger ?

A. If it was larger it would be unsafe, the way I

look at it.

Q. Why would it be unsafe?

A. You couldn't make it wider; you could make
it—now it is two feet six, and a board couldn't tip up

;

if it was wider it could tip up.

Q. What is the fact as to whether or not a board

18 feet long could come through the edger and leave

the edger without reaching this, end of the edger-

table?

A. It would be clear of the press rollers in the

edger then.

Q. That is what I wanted to get at, only I didn't

know how to ask it. After an 18-foot board leaves

the edger coming down the edger table, what force

does it carry with it, if any ?

A. There is no force on the board.

Q. Are they easily stopped or difficult to stop ?

A. A heavy cut is pretty near all a man can do to

stop it.

Q. Say, take an 18-inch board.
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A. Pick it off the rollers—there is no force to

them at all.

Q. While the edger is in operation and boards are

coming down on either side of the edgerman, is there

such a thing as the tailings or edgings accumulating

and passing on over to the table back of the tailer

or the edger %

A. There shouldn't be; he should throw them off

as they come. He has the same length of time the

edgerman has to get the board.

Q. In the performance of his duty tailing the

edger is there any necessity for such person to turn

with his back to the edger-table and face the carrier

or table back of the last roller of the edger-table ?

A. No, sir; the only chance he would have to

do that would be if an edging should get away from

him. If they hit the table back they would stack up

there and he could just pull them ahead and throw

them back onto the table again.

Q. Would that require any great length of time

or great effort on the part of the tailer'? Would he

have to turn clear around %

A. If the edging once dropped off the roller he

wouldn't reach for it; it would go over to the trim-

mer ; it is too high.

Q. He couldn't get it, could he?

A. He could, but he wouldn't do it.

Q. I will ask you to state, where an 18-foot board

is run through that edger and comes down the edger-

table, is there such a thing as it striking the man who

is tailing the edger with such force as to push him
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against tlie roller behind liim and drag liim along,

without sending him backwards over the roller?

A. No, sir.

Q. Why? A. I have never seen it done.

Q. I say wlw is it not possible?

A. The next to the last roller there is an incline,

and if anything catches a man there it will throw

him out of the hole, which has been done ; I have seen

it done.

Q. If a man, while tailing the edger, should turn

with his right side towards the length of the table

and towards the edger, and stoop down with both

hands on the back of the edger-table, and raise up

his right leg until his knee was level with the sur-

face of the edger-table, would it be possible for such

board to strike him with enough force to cause an

injury ? A. Not an 18-foot board.

Q. Why?
A. Because it is out of the press rollers.

Q. How tall are you, Mr. Salscheider?

A. Five feet ten.

Mr. McFAELAND.—Now, at this time, if the

Court please, I offer in evidence these exhibits ''A"

and^'B."

Cross-examination.

By Mr. McBEE.—I wish to examine him. When
were these changes made that you speak of ?

A. A year ago this last spring, along in February.

Q. In what year? A. 1908.

Q. Do you remember when Goodwin got hurt?

A, I remember the time he claims he was hurt.
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Q. Weren't some changes made on the following

Sunday? A. No, sir.

Q. Do you know that?

A. I know it, because I was there; there was

none of them made.

Q. You was there that Sunday ?

A. Yes, sir, I was down there nearly every Sun-

day.

Q. What changes were made, when they were

made? What changes were made between that time

and the time of taking this photograph?

A. I don^t just understand. Since he was hurt,

you mean?

Q. Yes.

A. We raised the edger and table there over two

inches.

Q. I don't yet quite understand about this board

slanting there that could push a man up onto the

table if he were caught. Does that lessen the floor

space ?

A. No. The side of the table, the straight part

of the table is right here, and the rollers back there,

and it is two feet six from the bottom of the incline.

Q. There would be as much flat area at the bot-

tom as at the top ?

A. Yes, the roller is five and a half—it runs

within about an inch of the top of the roller and the

roller is five and a half inch roller.

Q. How far out would it project?

A. Just across the hole.

The COURT.—The roller is back a few inches
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from the edge of tlie table, and this incline reaches

from the roller down to the edge, as I understand it.

The WITNESS.—You see this is the edge of the

table, and a two by six from here to here, and this is

eight inches right here.

Mr. McBEE.—Then it does make an obstruction of

a few inches in the space.

A. That guard covers it up.

Q. Is this the identical roller that was in use ?

A. Yes, sir.

Q. Are all the materials the same ?

A. Yes, sir ; there has been no change made.

Q. No substitution of new material ?

A. No, sir, not in that part. We have resjDiked

the edger rollers since then.

Mr. McBEE.—I make no objection.

(Defendant's Exhibits No. "A" and ^'B" admitted

in evidence.)

The COURT.—If you think it is important that

the jury see them at present, of course you can take

the time. Are they both alike, practically %

Mr. McFARLAND.—One is taken with Mr. Sal-

scheider standing in the edger pit.

The COUET.—Well, hand them to the jury; pass

them around ; it will take only a few moments.

Redirect Examination.

(By Mr. McFARLAND.)
Q. You have examined these photographs that

have been admitted in evidence? A. Yes, sir.

Q. I will ask you to state whether or not they are

good likenesses and representations of the interior
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of that room where tlie edger-table is and of the

edger-table and edger-pit and surroundings.

A. They are ; they are a little dark.

Mr. McBEE.—Objected to as immaterial and

cumulative.

Reeross-examination.

(By Mr. McBEE.)

Q. You say you have seen a man pushed up onto

this table ? A. Yes, sir.

Q. Under what circumstances 1

A. By looking around the mill and not watching

his business.

Q. What pushed him up ?

A. A board, when they get to a long board.

Q. How long?

A. Nothing less than a 20-foot board would just

about catch a man, that is all.

Q. You have seen it done in this mill ?

A. The next man that took his place got pushed

out of there by looking around to the back end of the

mill.

Q. About when was that?

A. That must have been about June 8th or 9th.

Q. Some two or three weeks after Goodwin got

hurt?

A. No, sir, three or four days.

Q. Three or four days after Goodwin got hurt ?

A. Yes, sir.

Q. Now, in regard to getting those edgings off

the table back of the edger-table, you say if they
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are piled up there a man could reach back there and

push them off?

A. He could possibly reach them, but Tvould never

make no effort to do it.

Q. You heard Goodwin testify that he did do it ?

A. He never reached down; he might have

reached for one that was up on top of the roller, but

after they once leave the roller he wouldn't need to

reach them.

Q. Couldn't a man standing on one foot leaning

over with his arm reach them ?

A. He may, but it would be all he could do to

reach them, because they drop a foot and a half from

the roller, and two foot down.

Q. What are your hours at the mill?

A. Ten hours—seven to six.

Q. Seven in the morning to six at night ?

A. Yes, sir.

Q. You don't bother around there at night after

six o'clock? A. Yes, sir.

Q. You are there after six o'clock?

A. Yes, sir, to see that everything is all right to

start in the morning.

Q. What time do you quit your work?

A. It depends ; I have worked all night there.

Q. And all day too ? A. Yes, sir.

Q. You haven 't any substitute ?

A. I have a millwright, and when he has more

than he can do I help him out.

Q. How often are you there at night after you go

to your home ?



vs. George Goodwin. 263

(Testimony of Herman Salscheider.)

A. The chances are we work two or three nights

a week.

Q. I am talking about you personally now.

A. Whenever there is any work to do I am there.

Q. You go down there after you quit at six

o'clock?

A. If we have a short job, I don't go home to sup-

per ; I stay there.

Q. How far do you live from the mill ?

A. Eleven blocks.

Q. In which direction?

A. Straight north, Fourth street.

Q. Can you hear the mill ?

A. Yes, sir, hear the feed on the little side; it

squeals.

Q. That is about all jou can hear, isn't it?

A. Yes, sir, unless the wind is that way, but you

can always hear the little feed.

Q. You say that mill makes such a noise that if

a man were hurt and cried out in pain that he

couldn't be heard from the edger-pit to the saw

filer's room? A. Yes, sir, I do.

Q. Do you know of any instances where a man
was hurt and cried out in pain and couldn't be heard ?

A. No, sir, not since I have been there.

Q. Upon what do you base your opinion?

A. When anything is wrong back in the mill and

the slasherman hollers, he can't draw my attention;

he hits the irons and attracts my attention.

Q. That is easier than tearing his throat, isn't it?

Don't you think that a man in pain can cry out louder



264 Tlic Cocur D'Alcne Lnmher Company

(Testiinonj^ of Herman Salsclieider.)

tlian a man who knows tliat lie can, by simply tap-

ping on this cj'linder

—

Mr. McFARLAND.—I object to that.

The COUET.—Sustained.

Mr. McBEE.—What is the longest logs that you

saw in that mill ?

A. We can saw 34 feet on the big saw.

Q. You say that on this day that Goodwin got

hurt, saj's he got hurt, you don't know anything about

sawing any boards longer than 18 feet ?

A. We rarely ever get anything in a yellow pine

over 18 feet.

Q. You are just speaking on general principles,

are you? A. Yes, sir.

Q. When did you first learn that Goodwin got

hurt, or that he claimed that he got hurt ?

A. I met him up on the corner of Fourth and

Sherman streets along about the 18th of June, and he

told me then he had just got out of the hospital, on

account of his leg being hurt in the mill.

The COURT.—When did you first learn?

A. That is the time.

The COURT.—That was about the 18th of June?

A. Along about the 18th, yes, about two weeks

after he left there; he told me he had been at the

hosiDital two weeks.
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Whereupon said witness was excused and there-

upon JOHN F. SMITH was called, sworn and testi-

fied on behalf of the defendant as follows

;

Direct Examination.

(By Mr. McFARLAND.)
Q. You may state your name in full, Mr. Smith.

A. John F. Smith.

Q. Where do you reside ?

A. Coeur d'Alene, Idaho.

Q. What is your occupation *?

A. I am a millwright.

Q. Where do you engage in following that occu-

pation 1

A. 'Coeur d'Alene Lumber Company.

Q. How long have you been in its employ?

A. Since July, 1906.

Q. Did you work there at that sawmill during the

months of May and June, 1907? A. Yes, sir.

Q. Were you familiar with the edger-table and

the edger-pit and surroundings at that time, during

those months ? A. Yes, sir.

Q. Were you engaged in any other capacity

than millwright since you have been there at the

Coeur d'Alene Lumber Com]3any's millf

A. I had charge of the mill during the night run,

at the time we run it nights, and during the absence

of the foreman I am expected to kind of take up his

work, as nearly so as I can.

Q. Do you know when the plaintiff, George

Goodwin, was working there tailing the edger?
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A. Yes, sir.

Q. Do you know how long he worked at that job?

A. I couldn't tell just the exact nmnber of days,

but he worked there—it was but a short time, but

without something to refresh my memory I couldn't

tell the exact number of days he worked there.

Q. Did any one assist him while he was tailing

the edger?

A. There was a young man worked in there with

him.

Q. Do 3^ou remember who he was?

A. I couldn't give you his name, because I don't

know his name—a young Scandinavian. That is

one thing I don't hotJi much about—names.

Q. Is he a witness here in this case?

A. Yes, sir.

Q. Now, has that edger-table been changed since

Goodwin quit work there in any way %

A. I think there has been a slight change made

in it.

Q. What is it?

A. I think it was raised a trifle.

Q. Do you know when it was raised?

A. It was raised the spring of 1908.

Q. That raise just made it two inches higher

than it was ? A. Yes, sir.

Q. How is the pit now, with reference to its con-

dition and mechanism and dimensions at the time

that Goodwin worked there ?

A. They are the same; the dimensions of the pit
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are practically the same with the exception of the

two-inch raise.

Q. How is the siding at the last roller of the

edger-table

?

A. The siding?

Q. Yes, is it in the same condition as it was

when he worked there? A. Yes, sir.

Q. How is that constructed with reference to

being slanted or on the incline, or otherwise ?

A. There is an incline coming up from where he

stands up to very close to the top of the roller, pro-

bably three-quarters of an inch that incline drops

from the top of the roller.

Q. Do 3^ou know who put that incline in there?

A. Yes, sir.

Q. Who ? A. I put it in myself.

Q. When?
A. That is, I renewed it. The incline was in

there when I went in the mill, but I renewed it my-

self.

Q. When?
A. The spring of 1908, when we were repairing

the mill,

Q. Was that just the same as it was when Mr.

Goodwin was there ? A. Yes, sir.

Q. Who put it in first?

A. I couldn't tell you.

Q. Why did you renew it at this time ?

A. There was a couple of boards getting worn

on each side of it, and I renewed it with new pieces.

Q. With the exception of those boards did j^ou

make any change in it ? A. No, sir.



268 Tlic Coeur D'Alene Lumhcr Company

(Testimonj" of John F. Smith.)

Q. Did you ever act in the capacity of tailing the

edger?

A. Only for a few minutes at a time.

Q. You have been in charge of men who did, have

you? A. Yes, sir.

Q. You are familiar with the work of tailing the

edger? A. Yes, sir.

Q. I will ask you to state whether or not that

edger pit at the time that Goodwin was working

there was a safe place in which to work, or for a man
tailing the edger to stand and perform his work?

A. I consider it safe.

Q. What was the custom of the mill in regard to

having one or more men to work tailing the edger,

tending to the edger?

A. The custom of the mill is to have one man do

the work.

Q. Can one man perform that work?

A. Yes, sir.

Q. Did he do it right along? A. Yes, sir.

Q. Do you know the length of that edger-table,

Mr. Smith? A. Yes, sir.

Q. Do you know how far it is from the edger to

the last roller of the table?

A. From the last roller on the edger to the last

roller on the table is 21 feet.

Q. I ask you if an 18-foot board could come

through that edger and reach this end of the edger-

table, or the end of it in front of the tailer of the

edger, without being held by the edger rollers.

Would it be loose from the edger?
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A. When it passed the

—

Q. When it reached this end of the table?

A. Yes, it would be free from the edger.

Q. With what force do boards, after leaving the

edger, travel on those rollers along the table?

A. Just what force their own heft gives them on

the rolls.

Q. What is the fact as to whether they are easy

or difficult to stop by the hand?

A. You can stop them with your hand.

Q. Where a man is tailing the edger at that

edger-table is there any necessity in the performance

of his duty for him to turn his side to the edger,

towards the edger, and stoop over towards the back

roller, in order to keep the refuse or the edgings or

tailings from accumulating?

A. No, sir, it isn't necessary for him to turn his

side and stoop over the table.

Q. Now, I will ask this: If a person stands in

the position between where the two boards come

down the edger-table, is it possible for a board com-

ing down on the right-hand side to strike him in the

body if he takes the position that is left there for

hun in the edger pit?

A. It would be very possible for it to strike him;

it might brush him on the side if he stood in his

position, but it would be an extra wide board.

Q. Would it strike him with sufficient force to

injure him in any way?

A. I don't think that it would.

Q. Now, supi)ose that a man while tailing that
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edger should turn with his right side towards the

edgers and stoop over with his hand near the rollers

behind him, stand on one foot and raise his right leg

until his knee is on a level with the surface of the

edger-table, and an 18-foot board were to come out

of the edgers and down the table and strike him in

the knee-joint, the inside of the knee-joint, on the

right-hand side, would it have force enough to drag

or push him up against this roller so as to injure his

knee?

A. If he turned his right side to the edger ?

Q. Yes, sir.

A. I don't think it would strike him with force

enough to j^in him in there ; it might push him over

the rolls if it got a square strike at him; I don't see

how it could iDin him in there.

Q. If it would push him against the roller, the

roller would carry him over, would it 1 Do you know
where the filing-room is ? A. Yes, sir.

Q. Do you know how far the lower door, or nearer

door of the filing-room is from the edger pit ?

A. The lower door'?

Q. Yes.

A. I don't know just the exact distance. It is

in the neighborhood of 90 or 100 feet; I don't know
just the exact distance.

Q. Have you been in that filing-room often ?

A. Yes, sir.

Q. I will ask you if you know whether that saw-

mill was being run at its full capacity during the time

that Goodwin worked there? A. It was.
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Q. At the time he was working tailing the eclger?

A. Yes, sir.

Q. Is it possible for a man sitting on a bench in

that filing-room to hear a man standing in the edger

pit scream or holler while that mill is running in full

force, full blast?

A. I hardly think he could be heard with the mill

running at full capacity; I don't see how.

Q. Can a m^an stand in either of the doors of that

filing-room and see a man in the edger pit *?

A, I think you can stand in the closest door to the

pit and see a man.

Q. Can you see all of him?

A. No, not all of him.

Q. What part would you see ?

A. His shoulders and head would be about all you

would see, if jow could see him at all ; I never noticed

in particular as to that, but you couldn't see more

than his shoulders and head smjwsij—the edger

would com^e in line; it is too high to give you the

sight.

Mr. McFAELAND.—Your Honor, it is five

o'clock, and I am not through with this witness.

(Here an adjournment was taken to ten o'clock

A. M., Saturday, May 22, 1909.)

Court met at ten o'clock A. M., Saturdaj^ May 22d,

1909, pursuant to adjournment, all parties being

present, and the following proceedings were had, to

wit:
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JOHN F. SMITH, recalled for further direct ex-

amination, on being examined by Mr. McFarland, tes-

tified as follows:

,Q. Mr. Smith, have you ever had any experience

in the construction of sawmills such as the one of

the defendant in this case? A. Yes, sir.

Q. How much experience have you had in that

line ?

A. A dozen different mills, as near as I can call

to memor}/, that is, constructing and repairing.

Q. Covering how many years ?

A. About fifteen years.

Q. Now, are you familiar with all of the machin-

ery, workings, and mechanism of this sawmill ?

Q. Yes, sir.

Q. What have you to say in regard to its being

standard, up-to-date machinery?

A. It is standard machinery in the mill, standard,

up-to-date machinery in the mill new.

Q. I will ask you to describe this edger-box, the

dimensions of it.

A. It is two and a half by five feet.

Q. How deep ?

A. At present, two feet nine inches.

Q. How deep was it at the time, if you know,

when Goodwin was tailing the edger?

A. Two foot seven inches.

Q. I wil ask you to state whether or not, if this

table was lengthened, it would render the place where

the man who tails the edger stands safer to work in

or not, if the table was longer, the edger-table ?



vs. George Goodivin. 273

(Testimony of John F. Smith.)

A. No, sir, it wouldn 't make it any safer.

Q. I will ask you to state whether or not the

edger pit is of sufficient size and dimensions for a

man to stand in with safety to liimself tailing the

edger? A. It is large enough.

Q. I will ask you to state whether or not, in your

opinion, the edger-table or the edger pit, or the ap-

pliances could be constructed differently, or in such

manner as to make it more safe for the edger-tailer

to work in or about.

A. No, sir, I don't consider that it would be con-

structed to make it any safer than it is.

Q. I believe you stated yesterday that the siding

of the edger-table back of the edgerman was not

changed, but merely repaired.

A. That is all ; the shape of it hasn't been changed,

only repaired.

Q. In your opinion, as a sawmill man, and from

your knowledge of this edger-table and the surround-

ings and the transfer chain back of the edger-table,

I will ask you to state whether it would be possible

for a man tailing the edger to reach back and take

edgings or refuse from the transfer chain after it

passed over the edger-table, after the edgings had

passed over the edger-table.

Mr. McBEE.—I object to that as immaterial;

there is no contention that such was done.

The COURT.—The objection is overruled. An-

swer the question.

A. No, sir, a man couldn't reach from where he
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stands over to the transfer table and pick up an edg-

ing.

Mr. McFARLAND.—"Would it be possible for

tailings, edgings, coming through the edgers to ac-

emnulate back of the edgerman except upon this

transfer chain, which takes them awav, unless they

would get caught in a roller?

A. The. couldn't accumulate behind him on the

transfer chain without being conveyed away.

Q. Well, now, I will ask you to state how ra]3idly

this transfer chain back of the edger-table back of

the last roll of the edger-table, conveys the tailings

and edgings.

A. At the rate of about 150 feet a minute.

Q. That is about as fast, as rapidly, as the edger-

table conveys the boards after they are released from

the edger, is that it ?

A. Very nearly as fast, yes, sir.

Q. I will ask you to state whether or not witness

F. W. Bellis worked in the sawmill during the year

1907? A. 1907?

Q. Yes, sir.

A. No, sir, he didn't work in the sawmill in the

year 1907?

Q. You know Mr. Bellis, don't you?

A. Yes, sir.

Q. Do you know his general reputation in the

community in which he resides for truth and ve-

racity? A. Yes, sir.

Q. Is it good or bad? A. It is bad.
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Cross-examination.

(By Mr. McBEE.)

Q. How long have you known that reputation of

Mr. Bellis?

A. I have known of it by hearsay ever since I

have known him?

Q. You say he didn't work in the mill in 1907?

A. No, sir.

Q. Did you work there in 1907?

A. Yes, sir.

Q. What time in 1907, did you begin work there ?

A. I begun work in 1907 when the reconstruction

or repair work of the mill commenced.

Q. Your work -was principally night work, wasn't

it? A. Not in 1907, no, sir.

Q. When was your work night work ?

A. 1906.

Q. Did you work at night w^ork in 1908?

A. NO; sir, not for steady work ; I worked a few

nights in 1908, I guess, a few of them.

Q. In what capacity were you working in 1907?

A. Millwright.

Q. Working days? A. Yes, sir.

Q. When you were working nights what was your

work? A. I was in charge of the mill.

Q. In what capacity were you w^orking?

A. I was overseeing the management of the mill,

in charge of the mill in general throughout.

Q. When did you commence that work?

A. It was early in July; I don't remember just
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the date, but early in the month of July I commenced

that work.

Q. When was the last time that Bellis worked in

the mill?

A. He quit working in the mill either in the

month of Jul}^ or the very first of August; I couldn't

give the exact date, in 1906.

Q. What was he working at when he was there ?

A. He was grinding saws on the night shift.

Q. Don't you know as a fact that he was grind-

ing saws on the night shift in 1907 1

A. Grinding saws on the night shift?

Q. He was assisting the saw filer in 1907?

A. Xo, sir ; he was not.

Q. Who was the saw filer in 1907?

A. Frank Hill.

Q. Who was the saw filer when Bellis worked

there? A. Frank Hill.

Q. Do you know Mr. Beebee, who was an em-

Xoloyee in the mill at that time ?

A. I know Mr. Beebe that worked in the office.

Q. He is the man with the artificial hand?

A. Yes, sir.

Q. Was he working there in 1907?

A. Yes, sir.

Q. I call your attention to the year 1907, when

did the mill commence running nights?

A. It didn't run nights in 1907?

Q. It didn't rmi nights at all in 1907?

A. No, sir.

Q. Isn't it a fact that this incline that you speak
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of in the pit wr.s put in by you on Sunday, shortly

after Goodwin got hurt? A. No, sir.

Q. And that the morning after it was put in you

had a conversation with Mr. Bellis about it in which

you called his attention to the fact that jou had put

in an incline in the pit

—

.

A. No, sir, there never was

—

Q. —and didn't you say to Mr. Bellis on that oc-

casion, after telling him w^hat you had done, that

"nobody can get caught in there and hurt now; it

is fixed so that it would push him up on to the table

behind?"

Mr. McFAELAND.—If the Court please, I object

to that question, because it show^s upon the face of

it that it is intended as an impeaching question, and

the proper foundation hasn't been laid for it.

The COURT.—Sustained.

Mr. McBEE.—This conversation I refer to oc-

curred on the Monday after such repairs were made,

in the mill, nobody present but yourself and Mr. Bel-

lis, and the time W' as in June, 1907 j I renew the ques-

tion.

The COURT.—Do you understand the question?

The WITNESS.—I would like to have the ques-

tion restated.

(Question read by stenographer.)

The WITNESS.—That is the question you want

answered ?

The COURT.—Yes.
A. No, sir; there never was such conversation

betw^een I and Mr. Bellis.
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Mr. McBEE.—You say tliat you consider this a

safe place to work?

A. I consider that it is safe, yes, sir.

Q. A safe place to work ? That is what you mean,

is it? A. Yes, sir.

Q. And 3^ou say that in putting an inexperienced

man to work there it is not necessary to warn him

of any danger?

Mr. McFAELAND.—I object to that, if the Court

please, as not proper cross-examination.

The COURT.—Sustained.

Mr. McBEE.—An exception.

Q. Do you consider it sufficiently safe that it

would not be necessary for the employer to warn an

inexperienced person going to work there to do that

work from any danger?

Mr. McFAELAND.—I make the same objection,

if the Court please.

The COURT.—Overruled.
A. I wouldn't consider that it was necessar}^ to

warn a man.

Mr. McBEE.—Don't you know, as a matter of fact,

that the way that pit was constructed, and that

edger-ta,ble was constructed, and the mill operated at

that time, that there was great danger of boards

from the edger catching a man working in the pit

and pushing him out on the table behind ?

A. Not if he works in the place that is prepared

for him to work, there isn't great danger.

Q. The place prepared is the pit, isn't it?

A. Yes, sir.
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,Q. And isn't there danger that a man standing in

that pit, doing that work, may be caught by boards

coming from the edger, and pushed out onto the

table behind?

A. No, sir; there isn't danger of a man being

caught and pushed out behind, not from that table.

Q. Do you know whether or not that was ever

done in that pit, place? A. It has been done.

Q. When the conditions were the same as at the

time Goodwin worked there ?

A. The conditions of the table were the same.

Q. How many boards can be put through the

edger at one time? A. Two.

Q. One on each side? A. Yes, sir.

Q. Can you put one on top of another and put

them through?

A. They don't edge in that way.

Q. I am asking you what they can do.

A. They can, yes.

Mr. McFARLAND.—I object to that as not proper

cross-examination, and I ask to have his answer

stricken out.

The COURT.—The objection may be considered as

having been made opportunely. It is overruled.

Mr. McBEE.—How many boards, one on top of the

other, can be put through the trimmer-saw and trim-

med at one time?

A. Through the trimmer-saw^ and trimmed ?

Q. I mean the edger.

A. You can put two inch boards through, one on
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top of the other, one-inch boards, one on top of the

other.

Q. No more ?

A. Pretty hard matter to get more than that

through an edger by an edgerman that will do his

work.

Q. You say that if the pit was farther from the

edger it would be no safer place to work %

A. No, sir, I don't consider that it is any safer

to work, if it was farther away from the edger.

Q. How far is it from the edger-saw to the far-

ther side of the pit ? A. From the edger-saw ?

Q. Yes.

Mr. McFARLAND.—You mean rollers, don't you?

Mr. McBEE.—All right; from the rollers?

A. From the last roller on the edger to the last

roller on the pit is 21 feet.

Q. If a board 22 feet long, or boards 22 feet long

were being run through the edger, would there be

any more danger of those catching the workman in

the pit than shorter boards'?

Mr. McFAELAND.—I object to that for the rea-

son that it is not proper cross-examination, and for

the further reason that the plaintiff, in his testimony,

did not claim that this board which he says struck

him was more than 18 feet long. There is no testi-

mony that any board of the length exceeding 18 feet

struck him or injured him.

The COURT.—It is my impression, gentlemen,

that all of this testimony is immaterial, that is, tes-

timony on this particular point. There is no alle-
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gation in the complaint charging negligence of this

character against the defendant. I will say to you

now that the Court will instruct the jury that there

is no negligence on the part of the defendant in

providing a reasonably safe place to work ; the Court

will be compelled to give that instruction. Inas-

much as counsel went into this matter however, you

may pursue it a little further, but I didn't notice

that counsel was going into it until after he had

asked several questions, and you may pursue it fur-

ther if you desire to.

(Question read by a stenographer.)

A. No, .sir.

Q. Did you have anything to do with employing

or discharging men about the mill *?

A. Not since 1906.

Q'. Did you see Goodwin at work there ?

A. Yes, sir.

Q. Did you see any one helping him?

A. Yes, sir.

,Q. Will you tell me why, if that is a safe place

to work, and one man can easily do the work with-

out danger and without instruction, that he was

given a helper?

A. It requires a certain amount of skill there,

or a man must get accustomed to the kind of work

that he is doing ; it is a pretty busy place when small

stu:ff is coming through that edger.

Q. In your examination this morning joii were

asked something about the transfer chain, and you

answered in regard to the transfer-table back of the
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pit on which edgings might pile u]3. Now, in order

to clear that matter, do you mean to say that it is

not possible to reach back from the i)it to the table

behind the j^it to remove edgings, or not possible

to reach back and remove them from the chain be-

hind the pit?

A. It isn't, not for a man to stand in the pit and

reach back on this transfer-table I refer to—a man
can't do it.

Q. Let's understand that. Let me have those

photographs. I hand you Defendant 's Exhibit " A,

"

on which there is a straight mark indicating the pit

in which the workman stands, and ask 3'ou first if

you recognize that as a photograph of the defend-

ant's mill at Coeur d'Alene in which this accident

is alleged to have occurred.

A. Yes, sir, I recognize it as a photograph.

Q. The very front ]3ortion of the photograph rep-

resents, does it not, this table ?

A. This represents the table here, the front por-

tion of that photograph there represents the edger,

the edging-machine ; this portion of it here represents

the table that you have referred to; this is the pit

here.

Q. Let me mark them the figure two. I am ask-

ing now what does the figure two represent?

A. That represents the transfer table that I am
speaking of, this here.

Q. I now ask you if a man standing in the pit

can lean over and reach edging that might be piled

on the table which I have marked 2?
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A. Well, now, that will depend somewhat on the

height they are piled, if they were j)iled up there

two feet high a man could stand w^ there and reach

them; if i\\Qj are on the table he can't reach them.

Q. Could he, by leaning over and resting his body

against the rollers %

A. He can't lean over there and rest his body on

the roller when the mill is in operation.

Q. Why?
A. He will get transferred from the pit out here.

Q. How much lower is the transfer-table than

the edger-table?

A. Twentj^-four inches, this portion of it, here.

[Testimony of Dr. John T. ¥/oods, for the Defend-

ant.]

Whereupon said witness was excused and there-

upon Dr. JOHN T. WOODS was called, sworn and

testified on behalf of defendant, as follows

:

Direct Examination.

(By Mr. McFARLAND.)
Q. You may state your name in full.

A. John T. Woods.

Q. Where do you reside'?

A. Coeur d'Alene, Idaho.

Q. What is your occupation?

A. Physician.

Q. Physician and surgeon? A. Yes, sir.

Q. How long have you been a practicing ph57'si-

cian? A. Five years.

Q. Where did you graduate from, Doctor?



284 Tlie Coeur D'Alene Ltimher Company

(Testimony of Dr. Jolin T. Woods.)

A. Detroit College of Medicine.

Q. Is that a regularly recognized and chartered

institution of medicine and surgery ? A. It is.

Q. When did you graduate %

A. May 5, 1904.

Q. Have you been licensed by the State Board of

Examiners? A. I have.

Q. To iDractice your profession in this State %

A. I have.

Q. And how long have you practiced your pro-

fession altogether? A. Five years.

Q. I will ask you to state if you have had an}" ex-

perience in treating cases of osteomyelitis.

A. I have.

Q. Have you had any experience in treating cases

of periostitis? A. I have.

Q. Will you describe the former of those diseases,

describe the disease of osteomyelitis.

A. Osteomyelitis is a suppuration occurring in

the marrow of the bone.

Mr. McBEE.—What is that doctor?

A. A suppurative inflannnation occurring in the

marrow of the bone, to put it simplj^

Mr. McFARLAND.—What is periostitis ?

A. A suppurative inflammation occurring in the

periostemn or fibrous covering on the outside of the

bone.

Q. I will ask \ou to state whether, from jout ex-

perience and knowledge as a physician and surgeon,

it is possible for a person to have osteomyelitis pro-
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ducecl from injury or cut upon the knee or knee-

joint, after wound has entirely healed?

A. No, sir.

Q. I will ask you the same question in regard to

periostitis.

Mr. McBEE.—I don't think that periostitis enters

into this controversy at all. I object to it.

Mr. McFARLAND.—There is some testimony in

regard to it, I believe.

Mr. McBEE.—If the Court please, I remember

now that the testimony was that the periosteum in its

natural condition was white like an Qgg, but in this

instance it was inflamed. I wish to withdraw my
statement as to my recollection of the testimony.

But that was the only statement he made. I don't

care to withdraw my objection, but my admission.

The COURT.—The objection then will be over-

ruled.

Mr. McBEE.—An exception.

(Question read by stenographer.)

A. No, sir.

Mr. McFARLAND.—Now, if osteomyelitis was

produced by an injury, bruise or cut to the knee

would that cut or w^ound heal? A. No, sir.

Q. I will ask you to state what is your opinion in

regard to periostitis, under the same conditions.

A. The answer would be the same—no, sir.

Q. Are you acquainted with Mr. L. W. Bellis?

A. Not personally acquainted.

Q. You know him by sight, do you %

A. Yes, sir, I know him by sight.
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Q. He lives there in Coeur d'Alene*?

A. Yes, sir, so I believe.

Q. I will ask you if you knov7 his general reputa-

tion in the community in which he resides for truth

and veracity ? Do you know it. Doctor ?

A. By hearsay, yes, sir.

Q. What is it—good or bad f A. Bad.

Cross-examination.

(By Mr. McBEE.)

Q. Doctor, how many cases of osteomyelitis have

you treated?

A. I should judge about half a dozen, without my
records to look at, I should judge about that.

Q. Have you performed operations for that

disease I A. Some.

Q. Amputations %

A. No, sir—well, amputation for the tubercular

form once.

Q. It is sometimes called tuberculosis of the bone,

this same disease ?

A. Or tubercular osteomyelitis.

Q. What causes that disease ?

A. Which disease %

Q. Either or both? A. Infection.

Q. AVhat causes the infection?

A. It would be the action of one of two varieties

of germs; they might be introduced either from the

outside or might infect the bone through the blood

—

infection from without or within.

Q. Can you state whether or not that disease
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might be primarily caused or superinduced by a

bruise ? A. Yes, sir, it might.

Q. And you state that if the wound healed, after

the wound had healed there would be no danger of

osteomyelitis? A. None.

Q. Would it be possible in a case of that kind,

however, for the skin to heal and leave the ravages

of the disease to spread and the soreness in the bone

to remain ? A. It would not.

Q. Why so ?

A. Because with bone infection there is no healing

until the infection is removed.

Q. How long does it take this disease to develop ?

A. That would depend upon the nature of the in-

jury and the condition of the patient, that is, the

power of the patient's resistance ; it might develop in

two or three days, or it might take two or three

years.

Q. It might take two or three years or two or

three months? A. Yes, sir.

Q. Would it be possible for a person to receive a

bruise, say on the arm, and no laceration of the skin

whatever, but a severe bruise or subjected to a steady

pressure, and without laceration of the skin, to cause

a condition which would develop this disease ?

A. Yes, sir, it would be possible.

The COURT.—There is one question I desire to

ask the Doctor. I fear I don't exactly understand

your answers. You say that this disease might re-

sult from a wound or pressure where the skin is not

broken ?
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A. Yes, sir; in that case the infection would be

carried to the point of lower resistance through the

blood ; the infection would not go in through the skin.

It would simply mean that there would be an area of

low resistance, causing the infection to be more read-

ily planted there through the blood. In itself, if the

patient's powers of resistance were good, it wouldn't

necessarily imply that there would be any added dan-

ger of osteomyelitis, but with any point of low resist-

ance, even without infection, the point may be

infected, and is more likely to be infected, through the

blood stream, or, in other words, through pus germs

carried there accidentally through the blood streams.

It would be a second type of infection ; infection may
come either from within or without. The bruise

would simply act as a predisposing cause in that case

to the osteomyelitis, not as a direct cause.

[Testimony of H. M. Strathern, for the Defeindant

(Recalled).]

Whereupon said witness was excused and there-

upon H. M. STRATHEEN was recalled on behalf of

the defendant and testified as follows

:

Direct Examination.

(By Mr. McFAELAND.)
Q. Mr. Strathern, I believe yesterday you stated

that you are familiar with the machinery and workings

of the Coeur d'Alene Lumber Company's sawmill,

and that you had had experience in the construction

of timber-mills. Now, I will ask you to state, from

your experience as a sawmill man and your knowl-

edge and observation of the Coeur d'Alene Lumber
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Company 's sawmill, and particularly the edger-table,

edger-pit and the machinery and appliances connected

therewith, whether in your opinion the edger-table or

the pit or the machinery immediately connected there-

with, or by which they are operated, could have been

constructed so as to have rendered them safer for a

man working in the capacity of tailer of the edger

than they are and w^re constructed?

A. I would require to answer that in tw^o waj^s,

Mr. McFarland. If it is the wish of the Court that

I answer it tw^o waj^s

—

The COUET.—Yes, answer it.

A. As I suggested once to Mr. Humbird

—

Mr. McFARLAND.—That isn't in evidence.

The COURT.—I don't know what you mean hj an-

swering it in two ways. You needn't enter into the

matter of conversations with anybody else. Just

give your judgment. If your judgment depends

upon two different conditions, you can give your con-

clusions, assuming each condition to exist.

A, One of my answers will be that I think that the

wa}^ that it is constructed it is perfectly safe ; but to

guard against an accident, which I never seen an acci-

dent there, to guard against one, if necessary, there

could be a piece of iron put around there so as noth-

ing could get at the man.

Mr. McFARLAND.—Is that ever done in saw^-

mills ? A. Never.

Q. I will ask you to state if you know L. W. Bel-

lis, the witness who appeared here in this case ?

A. I know him.
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Q. Do you know where lie resides ?

A. Yes, sir.

Q. How long have yon known him ?

A. About five years.

Q. Do you know his general reputation in the

eommunit}^ in which he resides for truth and vera-

cit}^? Do you know that"? A. It is not good.

Q. Answer it, yes, or no. Do you know his gen-

eral reputation % A. Yes.

Q. Is it good or bad ? A. It is bad.

[Testimony of Herman Salscheider, for the Defend-

ant (Recalled).]

Whereupon said witness was excused and thereupon

HERMAN SALSCHEIDER was recalled on behalf

of defendant and testified as follows

:

Direct Examination.

(By Mr. McFARLAND.)
Q. Mr. Salscheider, did you hear Mr, Bellis' tes-

timony? A. I did.

Q. I will ask you to state what is the fact as to

whether at any time while he was working there in the

sawmill, or just after you directed or advised him to

go to the hospital, or advised him to go to the office

and get a check entitling him to go to the hospital?

A. Mr. Bellis?

Q. I mean Mr, Goodwin ? A.I did not.

Q. I desire that question to apply to Mr. Good-

win. I will ask you to state whether or not Mr. Bel-

lis worked in that sawmill during the year 1907 ?

A, He did not.
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Q. I will ask you to state wlietlier or not, from

your experience in constructing sawmills and from

your knowledge of the construction of the Coeur

d'Alene Lumber Company's mill, its machinery, and

particularly the edger-table and the edger-pit, it

could have been constructed in a different manner so

as to render it safer to a man working in that edger-

pit, tailing the edger % A. It could not.

Q. I will ask you if you know Mr. L. W. Bellis ?

A. I know of him, and what little I met him

around the mill is all.

Q. How long have you known him, or known of

him?

A, When I first came to the mill, three years ago.

Q. Do you know his general reputation in the com-

munity in which he resides for truth and veracity %

A. I have always heard that it was bad.

Q. Do you know it ?

A. All I could say is what I have heard; I don't

know much about him.

Q. I will explain, Mr. Salscheider

—

Mr. McBEE.—He has already said that it was bad

;

let his answer stand.

Mr. McFARLAND.—Very well.
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Thereupon said witness was excused and thereupon

PATEICK F. McGOVERN was called, sworn and

testified on behalf of the defendant, as follows

:

Direct Examination.

(By Mr. McFAELAND.)
Q. What is your full name ?

A. Patrick P. McGrovern.

Q. Where do you reside ?

A. Coeur d'Alene, Kootenai County, State of

Idaho.

Q. How long have you lived there ?

A. Five years.

Q. What is your occupation or business ?

A. Chief of police of the city of Coeur d'Alene.

Q. How long have you held such position?

A. About five years.

Q. Are you acquainted with L. W. Bellis %

A. Yes, sir.

Q. Do you know where he resides %

A. Yes, sir.

Q. How long have jom known him ?

A. About five years.

Q. Do you know his general reputation in the com-

munity in which he resides for truth or veracity?

A. I do.

Q. Is it good or bad ? A. It is bad.

Cross-examination.

(ByMr.McBEE.)

Q. Are you and Mr. Bellis pretty good friends ?
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(Testimony of T. C. Halm.)

A. I don't know any reason we shouldn't be.

Q. I am asking you as to the fact, whether you

are? A. Why, yes.

[Testimony of T. C. Hahn, for the Defendant.]

Whereupon said witness was excused and there-

upon T. C. HAHN was called, sworn and testified on

behalf of the defendant, as follows

:

Direct Examination.

(By Mr. McFARLAND.)
Q. You may state your name in full.

A. T. C. Hahn.

Q. Where do you reside, Mr. Hahn %

A. Coeur d'Alene, Idaho.

Q. What is your occupation ?

A. Head bookkeeper for the light company.

Q. How long have you held such position %

A. Going on three years.

Q. Are you acquainted with L. W. Bellis?

A. I am.

Q. Do you know where he resides ?

A. Yes, sir.

Q. Do you know his general reputation , in the

community in which he resides for truth or veracity ?

A. I do.

Q. Is it good or bad ? A. Bad.

Cross-examination.

(ByMr. McBEE.)

Q. Where do you reside in Coeur d'Alene, with

reference to where he lives %

A. He lives in Coeur d'Alene; I don't know the

exact place he lives.
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(Testimony of T. C. Halin.)

Q. Do 3^ou live in the same ward ?

A. I tliink I do.

Q. Yon have met in little political gatherings in

the same ward ?

A. Not in political gatherings, no, sir.

Q. Caucuses ? A. No, sir.

Q. Did you ever have any difficult}^ with Mr. Bel-

lis, any trouble with hun in any way ?

A. No, not that I recall.

Q. Mr. Bellis was active once in a political caucus

in your ward, where you were active with another

faction ? A. In my ward ?

Q. Yes. A. No, sir.

Q. You don't remember anything about that?

A. No, sir.

AYhereupon said witness was excused.

Mr. McFAELAND.—Now, if the Court please, I

have a stipulation here which was entered into hj

counsel for plaintiff and myself, and which I desire

to have read into the record. It is to save the trouble

of introducing documentary testunony in regard to

the defendant having complied with the State laws

—

Mr. McBEE.—I admit that jDaragraph.

Mr. McFAELAND.—It is hereby stipulated and

agreed by and between plaintiff and defendant in this

action that at all the times mentioned in the complaint

and answer herein, the defendant had complied with

the Constitution and all of the laws of the State of

Idaho in respect to nonresident or foreign corpora-

tions doing business in this State, and was authorized

to do business in the State of Idaho, and had filed cer-
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(Testimony of L. W. Bellis.)

tified copies of its Articles of Incorporation, and had

designated an agent upon whom process issued out

of tlie courts of the State of Idaho may be served, as

required by the statutes of the State of Idaho. I

might file this with the clerk. The defendant closes.

The COUET.—Is there any rebuttal ?

Mr. McBEE.—Yes. Call Mr. Bellis.

[Testimony of L. W. Bellis, for the Plaintiff (in

Rebuttal) .]

Thereupon L. W. BELLIS was recalled by plain-

tiff in rebuttal and testified as follows

:

Direct Examination.

(By Mr. McBEE.)

Q. Mr. Bellis, do you know when the incline was

fixed in this pit which Goodwin was working in at the

time he got hurt?

Mr. McFARLAND.—I object, if the Court please,

as going into their case anew; the matter has been

gone over by Mr. Bellis before ; it is repetition, and

not strictly rebuttal.

The COUET.—Overruled. Answer the question.

A. Yes, sir, I do.

Mr. McBEE.—Just state the circumstances.

A. When it was done ?

Q. Yes, and what you know about it.

A. It was changed on the first Sunday after the

mill started up nights; on a Saturday night we

changed—the last time we changed saws was about

three o'clock

—

Q. Never mind that.
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(Testimony of L. W. Bellis.)

A. And I finished up the filing of those two saws,

and I didn't have any more filing to do

—

The COUET.—Let's not go into that.

Mr. McBEE.—Was that incline in that night ?

A. Yes, sir.

Q. Was the incline there that night ?

A. No, sir, it wasn 't there that night.

Q. When did you return to the mill ?

A. I returned Monday night.

Q. When you returned on that Monday did you

have any conversation with Mr. Smith, the mill-

.Wright ? A. Yes, sir, I did.

Q. About this incline ? A. Yes, sir,

Q. What was said by Mr. Smith ?

The COURT.—WeU, that wouldn't be proper,

would it?

Mr. McBEE.—Well, Mr. Smith has denied the con-

versation.

The COURT.—Yes, but counsel is aware of the

rule as to the manner of propounding questions, etc.

Mr. McBEE.—Did you observe a change in the con-

dition of the pit ? A. I did.

Q. Who called your attention to if?

A. He called my attention to it.

Q. Who^ A. Mr. Smith.

Q. What did you observe as to the change in its

condition *? A. I asked him

—

Q. What did you observe as to what change, if

any, had been made in the condition of the pit ?

A. I see that the incline of that pit had been put

in there.
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(Testimony of L. W. Bellis.)

Q. Did lie say to you at that time that lie had put

in an incline there, and that a man could not be

caught there now and hurt by a board, but if he were

caught it would push him out on the table behind 1

Did he say that? A. He says

—

Mr. McFARLAND.—I object. I ask that the wit-

ness be required to answer the question yes or no.

A. He did ; he did say that.

Cross-examination.

(By Mr. McFARLAND.)
Q. When did you have this conversation with Mr.

Smith?

A. This was the last conversation, was on Monday
night.

Q. This was in 1907?

A. The first conversation was on Saturday night.

Q. Both conversations were in 1907?

A. Yes, sir.

Q. What month ?

A. Well, that was the first Sunday after the mill

started up nights.

Q. What month was that?

A. I am not able to tell whether it was in July or

June, but I think it was in June.
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[Testimony of George Goodwin, for the Plaintiff

(in Rebuttal).]

WhereuiDon said witness was excused and there-

upon GEORGE GOODWIN was recalled in rebuttal

by plaintiff, and testified as follows

:

Direct Examination.

(ByMr.McBEE.)
Q. George, you have heard the testimony of Mr.

Amsbaugh that on the 30th and 31st of May, 1907,

you worked in the Lewis Lumber Company's mill.

State whether or not you did work there on that day.

Mr. McFARLAND.—I object, if the Court please,

as the witness has already answered that question ; it

is simply repetition.

The COURT.—Sustained.

Mr. McBEE.—State whether or not you at any

time worked in the planing-mill iu the Lewis Lumber

Company's mill.

A. Xo, sir ; never worked day in a planing-mill in

my life.

Q. You heard the testimony of these witnesses

about the incline of the pit. State whether or not

that incline was there when you worked there, and

when you got hurt? A. No, sir,

Mr. McEARLAND.—I object to that as opening

the case anew, not being in rebuttal ; that was a part

of his case in chief.

The COURT.—Sustained.

Thereupon said witness was excused.

Mr. McBEE.—We rest.
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Mr. McFARLAND.—If the Court please, I desire

to make a motion at this time.

Now, at this time, plaintiff and defendant having

both closed the evidence on both sides of the case,

comes the defendant, and moves the Court for an in-

struction to the jury to render a verdict in favor

of the defendant in this action, for the reason

that the plaintiff, as a matter of law, has no cause of

action against the defendant, and the further reason

that the evidence in this case is insufficient to warrant

the jury in finding a verdict in favor of the plaintiff

and against the defendant, and hereby moves for such

instructed verdict upon all of the grounds and all of

the reasons heretofore stated and specified specifi-

cally in defendant's motion for a nonsuit herein, as

well as upon the grounds and for the reasons in this

motion above stated.

The COUET.—I think, gentlemen, I shall adhere

to the conclusion heretofore stated. The motion will

be overruled.

To which ruling of the Court the defendant then

and there duly excepted.

The COURT.—Yes. Have you some requests for

instructions ^

Mr. McFARLAND.—Yes, I have, your Honor.

Some I have looked at and corrected, and others I

haven't. Here is one instruction that I desire to

submit.

Mr. MORGAN.—We have no requests, your

Honor.

Mr. McBEE.—Does the Court desire to limit the

argument 1



300 The Coeur D'Alene Lumher Company

The COURT.—Xot unreasonably.

Mr. McBEE.—I shall not talk unreasonabl}^ long,

I think. As to instructions, 3^our Honor, I under-

stood that the Court usually gave instructions of its

own motion, and we did not prepare any.

The COUET.—The Court will give such instruc-

tions as occur to be .pertinent. Still, as a rule, if

counsel desire and special instructions given, they

should be tendered before 3^ou address the jury.

[Instruction Requested by the Defendant, Exception,

etc.]

Thereupon R. E. McFarland, attornej^ for the de-

fendant, presented to the Court the following writ-

ten instruction and asked that the same be given by

the Court to the jur}^ viz.: "Gentlemen of the jury,

you are instructed to return a verdict in this case in

favor of the defendant." Which said instruction

was refused by the Court and the Court refused to

give the same and did not give the same, to which

ruling of the Court the defendant then and there

dul}^ excepted and assigned the same as error, where-

upon counsel for the respective parties argued the

case to the jury, and after argument of respective

counsel the Court orally instructed the jury, and

after the Court had instructed the jur}^ as aforesaid,

Mr. McFarland, attorney for the defendant, took the

following exception to the action of the Court in re-

fusing to give the instruction requested by defendant

as aforesaid:

Now, at this time, before the jury retires to con-

sider of its verdict in this action, comes the defend-



vs. George Goodivin. 301

ant and excepts to the action of the Court in refusing

to give to the jury the following instruction, number

one, requested by the defendant, viz.:

"Gentlemen of the jury, you are instructed to re-

turn a verdict in this case in favor of the defendant,"

the exception being based upon the reasons that the

testimony introduced upon the trial of the case does

not justify or warrant the jury in finding a verdict

in favor of the plaintiff and against the defendant;

that by the testimony the plaintiff has failed to make

out a cause of action against defendant ; that the tes-

timony on behalf of the plaintiff fails to prove or

establish that while in the employ of the defendant he

was not provided with a safe place in which to per-

form his labor at tailing the edger, and further that

the plaintiff has failed to prove by the testimony that

he was required, while in the employ of the defend-

ant, to perform more work or labor than he or any

ordinary laborer could perform, and that by reason

of the failure on the part of defendant to provide

plaintiff with a safe place in which to work, and in

requiring him to perform more labor or work than

he or an}^ other ordinary laborer could with safety to

him.self perform, was injured; and there is no testi-

YROJxj in said cause providing or tending to prove

anj^ negligence on the part of the defendant, by which

plaintiff was injured.

[Recital Relative to the Instructions of the Court

to the Jury.]

Before the jury retired to consider their verdict,

the Court explained to them the issues upon which

they were to find, and instructed them in the law, to
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wliieli instructions, no exceptions were taken by

either party.

[Order Settling, etc., Bill of Exceptions.]

I, Judge Frank S. Dietrich, one of the Judges of

the United States Circuit Court for the Ninth Cir-

cuit, District of Idaho, Northern Division, being the

Judge who presided in said court at the trial of the

case of George Goodwin, Plaintiff, vs. Coeur d'Alene

Lumber Company, a Corporation, Defendant, tried

in said first named court, beginning on the 20th day

of May, 1909, hereby certify that the foregoing Bill

of Exceptions was presented to me by counsel for the

defendant, on the day of , 1909, for

settlement, and it appearing to me that the same had

been, within the time allowed by law and within the

time allowed b}^ an order of the Court extending

said time, served upon the attorneys for the plaintiff,

together with notice that the same would be presented

for settlement, and the attorneys for the plaintiff

having made no objection to the settlement and hav-

ing offered no amendments, and it appearing to me

that the said Bill of Exceptions is correct and con-

tains all of the evidence offered at the trial of said

cause, and all of the exceptions taken by the defend-

ant to the admission of testimony, and to the giving

and refusal to give instructions to the jury, the said

Bill of Exceptions is hereby settled and allow^ed as a

true Bill of Exceptions in this case, and I hereby

certify that the same, with the exhibits attached

hereto and made a part hereof, contains all of the

evidence produced at the trial. The clerk is directed

to attach to said Bill of Exceptions and make a part
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hereof, all of the original exhil)its, including Defend-

ant's Exhibits "A" and "B," inclusive.

Dated this 20th day of August, 1909.

FRANK S. DIETRICH,
Judge.

Admission of Service of Bill of Exceptions.

Service of the foregoing Bill of Exceptions, at

Coeur d'Alene, Kootenai County, State of Idaho, by

receipt of a true and correct copy thereof on this

21st day of July, 1909, is hereby admitted.

R. T. MORGAN,
EDWIN McBEE,

Attorneys for Plaintiff.

Stipulation for the Settlement of Bill of Exceptions.

It is hereby agreed and stipulated, by and between

the plaintiff and the defendant in the above-entitled

action, viz. : George Goodwin, Plaintiff, vs. Coeur

d'Alene Lumber Company, a Corporation, Defend-

ant, that the above and foregoing Bill of Exceptions

is true and correct, and that the sam^e may be signed,

settled and certified by the Judge of said court at

such time as he may see fit, without further notice to

either party of the time or place of such settlement.

Dated this 16th day of August, 1909.

EDWIN McBEE,
R. T. MORGAN,
Attorneys for Plaintiff,

R. E. McFARLAND,
Attorney for Defendant.
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Exhibit "A."
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Exhibit "B."
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[Endorsed] : Filed August 20, 1909. A. L. Rich-

ardson, Clerk.
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[Stipulation and Order Postponing Time of Hearing

of Petition for a New Trial.]

In the United States Circuit Court for the Xinth Cir-

cuit, District of Idaho, Northern Division.

GEOEGE GOODWIX,
Plaintiff,

YS.

COEUR D'ALENE LUMBER COMPANY (a

(Corporation),

Defendant.

It is hereby agreed and stipulated, by and between

the plaintiff and the. defendant in the above-entitled

action, by and through their respective attorneys, as

follows

:

I.

That the hearing of the petition of defendant for a

new trial herein be, and the same is continued over

the October term of the above-entitled court, and to

such time and place as may be hereafter agreed upon

by the parties hereto.

II.

That, if the parties fail to agree upon the time and

place of the hearing of said petition, then the time

and place of such hearing may be fixed by either

party upon fifteen (15) days' notice, in writing,

thereof, being served upon the adverse party.

III.

That all of the other stipulations and agreements
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contained in the stipulation heretofore filed herein,

and made and dated on the 25th day of June, A. D.

1909, by and between said parties, as to the hearing

of said petition for a new trial, be and the same are

hereby continued in full force and effect.

Dated this 16th day of October, A. D. 1909.

E. T. MORGAN,
EDWIN McBEE,

Attorneys for Plaintiff.

E. E. McFAELAND,
Attorney for Defendant.

Good and sufficient reasons appearing therefor, it

is hereby ordered that the above and foregoing stip-

ulation, and all of the conditions and provisions

thereof, be and the same is hereby approved, and the

hearing of the petition for a new trial herein be,

and the same is hereby postponed according to the

terms and conditions of said stipulation.

Dated this 18th day of October, A. D. 1909.

FEANK S. DIETEICH,
Judge.

[Endorsed] : Filed October 8, 1909. A. L. Eich-

ardson. Clerk.
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In the United States Circuit Court for the District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation)

,

Defendant.

Order Denying Motion for a New Triial.

This cause came regularly on to be heard in open

court by agreement of respective counsel heretofore

duly made on this 28th day of December, A. D. 1909,

upon defendant's motion for a new trial herein, R.

E. McFarland appearing as attorney for the defend-

ant in support of said motion, and after argument

of coursel, the Court, being fully advised in the

premises, it is hereby ordered and adjudged that said

motion for a new trial herein be, and the same is,

hereby denied.

FRANK S. DIETRICH,
U. S. District Judge for the District of Idaho, who

tried said cause and entered said judgment.

[Endorsed]: Piled December 28, 1909. A. L.

Richardson, Clerk.
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In the United States Circuit Court for the District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

'Corporation),

Defendant.

Petition for Writ of Error.

To the Honorable Judges of tlie United States Cir-

cuit Court for the Nintli Circuit, Division of

Idalio

:

The above-named defendant, Coeur d'Alene Lum-

ber Company, a corporation, conceiving itself to be

aggrieved by the verdict, decision and judgment of

this Honorable Court, made and entered on the 22d

day of May, A. D. 1909, at Moscow, State of Idaho,

in the above-entitled action, and by errors of the

Court in the progress of the trial of said cause, does

hereby pray for a Writ of Error from the United

States Circuit Court of Appeals in and for the Ninth

Circuit, to the United States Circuit Court, District

of Idaho, to review said verdict, decision and judg-

ment, and herewith files its assignment of errors and

prays that a judge of said court may allow said writ

and direct that a transcript of record of the pro-

ceedings upon which said judgment was entered,
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duly authenticated, be sent to said Circuit Court of

Appeals.

ROBERT E. McFARLAND,
Attorney for Defendant,

P. O. Address, Coeur d'Alene, Idaho.

[Endorsed] : Filed Dec. 28, 1909. A. L. Richard-

son, Clerk.

In the United States Circuit Court for the District

of Idalio, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a

Corporation)

,

Defendant.

AssignnHent of Errors.

The above-named defendant, in support of its peti-

tion for a ^^Tit of errors in the above-entitled cause,

hereby assigns the following errors

:

I.

The trial Court erred in overruling the defend-

ant 's amended demurrer to the complaint herein, be-

cause said complaint does not state facts sufficient

to constitute a cause of action in that it shows upon

the face thereof that if, as alleged in said complaint,

defendant failed to provide plaintiff with a safe

place in and at which to work, or required plaintiff

to perform more work or labor than one man could

safely perform, or that the woi'k or services required
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of plaintiff was dangerous, and that be sustained an

injury by reason of said facts, lie assumed tlie risk,

for his coni]3laint alleges that he had been perform-

ing said alleged dangerous work and services, in said

alleged dangerous and unsafe place, and had been

required to do more work than one man could safely

perform, for eight days prior to sustaining said al-

leged injury, and must have known, or could, by the

exercise of reasonable care, caution and diligence,

have known, ascertained or discovered that said place

and work were dangerous and unsafe, and that he

was required to do and perform more work than one

man could safely perform.

II.

The trial Court erred in overruling defendant's

objection to the admission of any testimony in said

cause on the ground, and for the reason that the com-

plaint does not state facts sufficient to constitute a

cause of action.

III.

The trial Court erred in entering judgment for

plaintiff and against the defendant herein for the

sum of Three Thousand Dollars ($3,000), with inter-

est and costs, upon the verdict of the jury, and in

entering the judgment on the amount of said verdict.

IV.

The trial Court erred in overruling and denying

defendant's motion for a nonsuit, made herein at

the close of plaintiff's testimony, because the plain-

tiff failed to prove a sufficient case for the jury, said

motion having been made under the provisions of

Section 4354 of the Revised Codes of the State of

Idaho, which is as follows

;
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Sec. 4354. ''An action may be dismissed, or a

judgment of nonsuit entered, in the following cases

:

1. By the plaintiff himself, at any time before

trial, upon the pa3anent of costs : Provided, a counter-

claim has not been made or affirmative relief sought

by the cross-com]3laint or answer of defendant. If a

provisional remedy has been allowed, the undertak-

ing must thereupon be delivered by the clerk to the

defendant, who may have his action thereon

;

2. B}^ either partj^ upon the written consent of

the other;

3. By the Court, when the plaintiff fails to ap-

pear on the trial, and the defendant appears and

asks for the dismissal

;

4. By the Court, when, upon the trial, and before

the final submission of the case, the plaintiff

abandons it

;

5. By the Court, upon motion of the defendant,

when, upon the trial, the plaintiff fails to prove a

sufficient case for the jury. The dismissal mentioned

in the first two subdivisions is made by an entry in

the clerk's register. Judgment ma.y thereupon be

entered accordingh". '

'

The plaintiff having failed to prove a sufficient

case for the jury in the following particulars

:

A. The complaint alleges that defendant em-

ployed plaintiff to work in its sawanill; that after

having worked in said sa^vinill getting logs out of the

water, plaintiff was put to "tailing the edger"; that

the work of "tailing the edger" was dangerous work;

that the place where plaintiff was directed to stand

in performing said work was not large enough to
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permit plaintiff or any laborer to stand therein and

work or labor with safety to himself ; that the work
^

required of plaintiff was too great for one person

to perform, and, in the attempted performance, was

fraught with great danger to plaintiff or any person

engaged in the operation of such work ; that plaintiff

was inexperienced in such work and was generally

inexperienced and ignorant, and that while in the

performance of his duties in "tailing the edger," he

received an injury to his right leg at or near the

inside of his knee-joint, by reason and on account

of the place in which he was working being a dan-

gerous and unsafe place to work in and at, the work

being dangerous and unsafe and more than one man
could perform with safety. There is an absolute

failure of the testimony to show that the edger-pit or

box in which plaintiff worked while "tailing the

edger" was not a fit, suitable or safe place or was not

such as is ordinarily used in all modern and well

equipped sawmills. There was an utter failure on

the part of the plaintiff to show by the testimony that

said edger-pit or box, or place where plaintiff stood

when performing his duties, was in any manner dan-

gerous and unsafe to work in or at. The testimony

introduced by plaintiff failed to show that the work
he performed was more than one man could safely

perform, but, on the contrary, shows that prior to

receiving the alleged injury, plaintiff had performed
said services for eight days, and after receiving said

alleged injury, had performed the same labor and
services for more than a day and a half. The testi-

mony introduced by plaintiff failed to show that the
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work of ''tailing the edger" was fraught with danger

or that it was unsafe or dangerous for plaintiff or

any one else to perform said work, or that said work

was in itself dangerous in character, and the testi-

mony introduced by plaintiff failed to show that he

was inexperienced or ignorant generally as alleged

in the complaint.

B. The evidence introduced on behalf of plaintiff

clearly shows that in the performance of his duties

in "tailing the edger" he was required to stand in

the edger-pit or box, facing the saws, or facing the

direction from which the boards and edgings, which

he was required to handle, came, and that if he re-

ceived any injury at all while in the employ of de-

fendant, it was received as testified by him, by his

turning his back toward the saws and the direction

from which the said boards and edgings came to him,

and by raising his leg, w^hich he claims was injured,

out of the edger-box or pit on a level with his edger-

table, over which said boards came and were passed,

and was not injured by reason of the work being

dangerous or by reason of his being required to per-

form more work than one person could safely per-

form, or by reason of the edger-pit or box being a

dangerous or unsafe place in which to work; that

plaintiff's own testimony shows that some of the

edgings had iDassed by him and that he turned

around, facing the opposite direction which he should

face in performing his duties, raised his leg out of

the edger-pit or box till his knee came on a level

with the edger-table and with the boards passing

thereover, and, while in that position, which was not
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the correct or proper position for liim to occupy while

'Hailing the edger," a board, in the due course of the

operation of said mill, came over and along said

edger-table and struck him on the inside of his knee,

thereby causing the injury complained of.

C. The testimony of plaintiff shows that, before

receiving the injury complained of, he had worked

for defendant "tailing the edger" in the same place

and under the same circumstances and conditions,

for the period of eight days, and if the edger-pit or

box was a dangerous place, he knew it, or if the

work required of him was more than one man could

safely perform, he knew it, or if the work was dan-

gerous or hazardous, he knew it, or that by exercising

of ordinary care, caution or diligence he had suffi-

cient time in which to have learned, ascertained or

discovered, and could have learned, ascertained and

discovered the dangerous and unsafe condition of

said edger-pit, the fact that said work and labor

was more than one man could perform, and that said

work and labor was dangerous and hazardous, and

that by continuing in the employ of the defendant

and in the performance of said work, he assumed all

of the risks incident to said work and employment, if

there were any.

V.

The trial Court erred in refusing to direct a ver-

dict for defendant at the close of the whole evidence,

because the evidence was insufficient to warrant the

recovery by plaintiff of any sum whatever. The

said evidence was insufficient in the following par-

ticulars :
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1. The e\idence was insufficient to warrant a ver-

dict or judgment in any sum for the reasons stated

in assignment IV.

2. The evidence was insufficient to justif}^ the

verdict in any sum, in this: The testimony fails to

show that ]3laintiff was injured in the sawmill of

defendant or was injured while in the employ of

defendant ; it fails to show that plaintiff was injured

through au}^ carelessness or negligence on the part

of defendant while in the employ of defendant; it

fails to show that at the time plaintiff claims to have

been injured while in the employ of defendant, he

was using ordinary care or caution, or that he was

injured without any fault on his part, but by reason

of the carelessness and negligence of defendant; it

fails to show that defendant did not provide plaintiff

with a fit, safe or suitable place in or at which to

work.

3. The evidence shows that plaintiff did not re-

ceive any injury to his leg, which caused him any

pain or which necessitated the amputation or loss

of said leg, but that, at all of the times alleged in

the complaint, plaintiff, instead of having been in-

jured while in the employ of defendant or at defend-

ant's sawTuill, was suffering from a chronic disease

or wound of the right knee and that he did not re-

ceive or sustain any injury through any carelessness

or negligence on the part of defendant, in the way of

an act of omission or commission.

4. The evidence shows that the sawmill of defend-

ant, at all of the times that plaintiff was employed

therein, was a modern sawmill in every respect,
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equipped with modern machinery and appurtenances,

and was a safe place in and at which to work.

5. The evidence shows that the edger-box or pit

in which plainti:^ worked was the usual edger-box or

pit had and used in modern sawmills properly

equipped, and was a safe place in and at which to

work.

6. The evidence shows that the work required of

plaintiff to perform was not more than any ordinary

man could safely perform, and that one man usually

performed said work, and that said work as per-

formed by one man was not fraught with danger and

was not dangerous and unsafe.

7. The evidence shows that the work, labor and

services required of plaintiff were not dangerous or

unsafe.

8. The testimony shows that the amputation and

loss of plaintiff's leg was caused by reason and on

account of disease of the bone of his leg, which could

not have been caused by any injury that he received

while in the employ of defendant.

9. The evidence does not show that the injury

which plaintiff claims to have sustained while in the

employ of defendant contributed to the disease on ac-

count of which his leg was amputated, or that it

directly or indirectly brought on the condition of

plaintiff's leg which required amputation.

VI.

The trial Court erred in receiving and accepting

the verdict of the jury and in entering judgment

thereon, for the reason that the damages returned by

said verdict are and were excessive and appeared to
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have been given by the jury while under the influence

of passion or prejudice, in this : The jury, in arriving

at the amount of its verdict, ignored the instruction

of the Court, which is as follows

:

"I advise you, gentlemen, that you cannot award

damages to the plaintiff directly because of the loss

of his leg or the amputation of his leg. There is no

evidence here sufficient in character to warrant you

in finding that the amputation was due to the injury

which he received, if he did receive any injury, at

the defendant's sawmill"; and took into considera-

tion the amputation or loss of plaintiff's leg in assess-

ing his damages at the sum of Three Thousand Dol-

lars, which is excessive damages not taking into con-

sideration the amputation or loss of said leg.

VII.

The verdict is against law in this

:

a. That the jury, in arriving at its verdict, ig-

nored the instruction of the Court last above given.

b. The jury, in arriving at its verdict, ignored the

following instructions given by the Court

:

''Now, in charging the defendant here with not

providing a reasonably safe place to work, or rather,

in not using due care to that end, the plaintiff as-

sumed the burden of showing that such a place was

not provided, and I am going to cut this matter short,

gentlemen, by saying to you expressly that the evi-

dence is insufficient to show or to warrant you in

believing that the defendant was negligent in this

respect. There is no evidence here that the defend-

ant did not use ordinary care and prudence in pro-

viding a reasonably safe place for the plaintiff to
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perform his duties, so that, in considering your ver-

dict, you will discard the evidence so far as it relates

to that point."

VIII.

The trial Court erred in overruling defendant's

motion for a nonsuit, and in refusing to direct a ver-

dict for the defendant, as aforesaid, and in submit-

ting the case to the jury, for the following reasons

:

1. The Court held, by its instruction first above

quoted, that there was no testimony showing that the

amputation or loss of plaintiff's leg was caused by

any injury received while in the employ of defend-

ant.

2. The Court, by its instruction to the jury last

above quoted, held that plaintiff failed to prove any

negligence on the part of the defendant in failing to

provide him with a safe place in and at which to work.

3. Having held that plaintiff could not recover

from defendant damages for the amputation or loss

of his leg, the jury could not determine or segregate

any damages which plaintiff may have sustained to

his leg by reason of any injury received in the employ

of defendant, separate and apart from any damage,

injury or pain that he suffered by reason of the loss

of his leg.

EGBERT E. McFARLAND,
Attorney for Defendant,

P. O. Address, Coeur d'Alene, Idaho.

[Endorsed] : Filed December 28, 1909. A. L. Rich-

ardson, Clerk.
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In the United States Circuit Court for the District

of Idaho, Northern Division.

GEORGE GOODWIN,
Plaintiff,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration)
,

Defendant.

Order Allowing Writ of Error and Fixing [Amount

of] Bond.

The defendant in the above-entitled action having

this day filed in this court and presented its petition

for a writ of error and its assignment of errors in

the above-entitled cause, and prayed that the amount

of the bond on said writ of error, as well as the

amount of the bond for costs of appeal, damages and

interest be fixed.

It is hereb}^ ordered that said petition be allowed

and said writ granted as prayed for, and that the

amount of said bond on said writ of error be and the

same is hereby fixed at Six Thousand Dollars

($6,000.00), the said bond, when executed, to operate

as a supersedeas of said judgment, as well as a bond

for costs of appeal, damages and interest.

Done this 28th day of December, A. D. 1909.

FRANK S. DIETRICH,
United States District Judge for the District of

Idaho, who tried said cause and entered said

judgment.



vs. George Goodwin. 321

[Endorsed] : Filed Dec. 28, 1909. A. L. Richard-

son, Clerk.

In the United States Circuit Court, Ninth Circuit,

District of Idaho.

GEORGE GOODWIN,
Plaintiff,

'

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant.

Bond on Writ of Error.

Know All Men by These Presents : That we, Coeur

d'Alene Lumber Company, a corporation, as princi-

pal, and Prank R. Coffin and Timothy Regan, as sure-

ties, are held and firmly bound unto George Good-

win, the above-named plaintiff, for the just and full

sum of Six Thousand Dollars ($6,000.00), to be paid

unto the said above-named George Goodwin, his cer-

tain attorneys, executors, administrators or assigns,

to which payment well and truly to be made we bind

ourselves, our executors, administrators, successors

and assigns jointly and severally firmly by these pres-

ents.

Sealed with our seals and dated this 29th day of

December, in the year of our Lord 1909, upon the

conditions.

Whereas, lately at a session of the Circuit Court

of the United States for the District of Idaho, in a

suit pending in said court between the said George
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Goodwin, as plaintiff, and the said Coeur d'Alene

Lumber Company, a corporation, defendant, a judg-

ment was rendered against said defendant upon the

verdict of the jury in the sum of Three Thousand

Dollars ($3,000.00) and costs, amounting to One

Hundred Fourteen Dollars and Fifteen Cents.

Whereas said defendant, conceiving itself ag-

grieved thereby, has obtained from said court a writ

of error to reverse and correct said judgment in that

behalf and a citation directed to the said above-named

plaintiff, admonishing him to be and appear at the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at San Francisco, in the

State of California, within the time therein fixed

;

Now, therefore, the conditions of the above obliga-

tion are such that if the said Coeur d'Alene Lumber

Company shall prosecute its said writ of error to

effect and answer all damages and costs if it fails to

make its plea good in said court, then the above obli-

gation to be void ; otherwise to remain in full force

and virtue.

This bond is intended as a bond for costs on ap-

peal and as a supersedeas bond.

COEUR D'ALENE LUMBER COMPANY,
Principal.

By ROBERT E. McFARLAND,
Its Agent and Attorney.

FRANK R. COFFIN, [Seal]

TIMOTHY REGAN, [Seal]

Sureties.
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State of Idaho,

County of Ada,—ss.

Frank R. Coffin and Timotliy Regan, the sureties

whose names are subscribed to the foregoing bond,

being first severally duly sworn, each for himself and

not one for the other, deposes and says:

That he is a resident, householder and freeholder

within the county of Ada, State of Idaho, and is well

and truly worth the sum specified in said bond as

the penalty thereof, over and above all of his just

debts and liabilities, exclusive of property exempt

from execution.

PRANK R. COFFIN.
TIMOTHY REGAN.

Subscribed and sworn to before me this 29th day

of December, A. D. 1909.

BENJ. Q. PETTENGILL,
Notary Public in and for Ada County, State of

Idaho.

The foregoing bond is hereby approved this 29th

day of December, A. D. 1909, and the same, when

filed, shall operate both as a bond for costs on appeal

and as a supersedeas bond.

FRANK S. DIETRICH,
Judge.

[Endorsed]: Filed December 29, 1909. A. L.

Richardson, Clerk.
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In the United States Circuit Court for tJie District

of Idaho, Northern Division.

GEOEGE GOODWIN,
Plaintiff,

Praecipe for Tra;nscript.

vs.

COEUR D'ALENE LUMBER COMPANY Ta Cor-

poration)
,

Defendant.

To the Honorable A. L. Richardson, Clerk of the

United States Circuit Court, Boise, Idaho.

Sir : You will please prepare a Transcript on Ap-

peal in the above-entitled case and include therein

the following papers and documents, to wit

:

1. The writ of error, citation, appeal bond, as-

signment of errors and all other papers relating to

the appeal and petition for a writ of errors.

2. The judgment-roll.

3. The bill of complaint.

4. All of the orders made by the Court prior to

the trial, during the trial, and subsequent to the trial.

5. All stipulations of counsel.

6. Everything else in the record in said cause, in-

cluding the orders of the Court, the bonds, and every

other record.

Respectfully,

ROBERT E. McFARLAND,
Attorney for Defendant,

P. O. Address, Coeur d'Alene, Idaho.
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[Endorsed] : Filed Dec. 29, 1909. A. L. Richard-

son, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Plaintiff in Error,

vs.

GEORGE GOODWIN,
Defendant in Error.

Writ of Error [Original].

The United States of America,

Ninth Judicial Circuit,—^ss.

The President of the United States, to the Honor-

able, the Judges of the Circuit Court of the

United States for the District of Idaho, Greet-

ing:
^ ,

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court, before you or some of you,

between George Qoodwin, plaintiff, and the Coeur

d'Alene Lumber Company, a corporation, defendant,

a manifest error hath happened, to the great dam-

age of the said defendant, the Coeur d'Alene Lumber

Company, a corporation, as by its complaint appears,

we being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done

to the parties aforesaid in this behalf do command

you, if judgment be therein given that then under
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your seal, distinctly and openly, yon send tlie record

and proceedings aforesaid, with all things concern-

ing the same, to the United States Circuit Court of

Appeals, for the Ninth Circuit, together with this

writ, so that you have the same at San Francisco,

on the 28th day of January, 1910, in said Circuit

Court of Appeals, for the Ninth Circuit, to be then

and there held,, that the record and proceedings being

inspected, the said Circuit Court of Appeals may
cause further to be done therein to correct that error

what of right, and according to the laws and customs

of the United States should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 28th day of December, in the

year of our Lord one thousand nine hundred and

nine.

[Seal] . A. L. RICHAEDSON,
Clerk U. S. Circuit Court for the District of Idaho.

[Endorsed] : (Original.) No. 418. In the Cir-

cuit Court of the United States, District of Idaho,

Northern Division. George Goodwin, Plaintiff, vs.

Coeur d'Alene Lumber Company, a Corporation, De-

fendant. Writ of Error. Filed December 28, 1909.

A. L. Richardson, Clerk.
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In the Circuit Court of the United States for the

Ninth Circuit, District of Idaho, Northern Di-

vision.

GEORGE GOODWIN,
Plaintiff and Defendant in Error,

vs.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Defendant and Plaintiff in Error.

Citation [Original].

The United States of America,

Ninth Judicial Circuit,—ss.

To George Goodwin, Greeting:

You are hereby cited and admonislied to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, Calif., in said circuit on

the 28th day of January, 1910, pursuant to a Writ

of Error filed in the clerk's office of the Circuit Court

of the United States for th€ District of Idaho, North-

ern Division, wherein Coeur dAlene Lumber Com-
pany, a corporation, is plaintiff in error, and you

are defendant in error, to show cause, if any there

be, why the judgment rendered against the said

plaintiff in error, as in said writ mentioned, should

not be corrected, and why speedy justice should not

be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 29th
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day of December, 1909, and of the Independence of

the United States of America, the 133d.

FRANK S. DIETRICH,

District Judge.

[Seal] Attest: A. L. RICHARDSON,
Clerk.

Service by copy of the foregoing Citation hereby

acknowledged this 29 day of December, 1909.

R. T. MORGAN,
EDWIN McBEE,

Attorneys for ApxDellee.

And thereupon it is ordered by the Court that the

[Endorsed] : (Original.) No. 418. U. S. Circuit

Court, Northern Division, District of Idaho. George

Goodwin, Plaintiff, vs. Coeur d'Alene Lumber Com-

pany, a Corporation, Defendant. Citation. Filed

on Return Jan. 3, 1910. A. L. Richardson, Clerk.

Return to Writ of Error.

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things there-

unto relating, be transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the same is transmitted accordingly^

[Seal] Attest: A. L. RICHARDSON,
Clerk.
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[Certificate of Clerk U. S. Circuit Court to Tran-

script of Record.]

In the United States Circuit Court, Ninth Judicial

Circuit, District of Idaho.

COEUR D'ALENE LUMBER COMPANY (a Cor-

poration),

Plaintiff in Error,

vs.

GEORGE GOODWIN,
Defendant in Error.

I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do here-

by certify the foregoing transcript of pages, num-

bered from 1 to 287, inclusive, to be full, true and

correct copies of the x^leadings and proceedings in the

aboA^e-entitled cause, and that the same together con-

stitute the transcript of the record herein upon Writ

of Error to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I further certify that the cost of the record herein

amounts to the sum of $184.40, and that the same

has been paid by the plaintiff in error.

Witness my hand and the seal of said Court this

13th day of January, 1910.

[Seal] A. L. RICHARDSON,
Clerk.
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[Endorsed]: No. 1813. United States Circuit

Court of Appeals for the Ninth Circuit. The Coeur

d'Alene Lumber Company (a Corporation), Plain-

tiff in Error, vs. George Goodwin, Defendant in

Error. Transcript of Record. Upon Writ of Error

to the United States Circuit Court for the District

of Idaho, Northern Division.

Filed January 24, 1910.

F. D. MONCKTON,
Clerk.
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lu the

Ignited States Circuit Court of Appeals

for the Ninth Circuit.

Coeur d'Alene Lumber Company,

a corporation,

Plaintiif in error,

vs.

George Goodwin,

Defendant in error.

ITpon Writ of Error to the United States Circuit Court

for the District of Idaho, Northern Division.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

This action was brought in the District Cburt of the

First (now Eighth) Judicial District of the State of

Idaho, in and for the County of Kootenai l)y defendant in

error, as plaintiff, to recover of plaintiff in error, as de-

fendant, the sum of Twenty Thousand Four Hundred

Dollars ($20,400) damages for an alleged injury which

tlie plaintiff claimed to have received while working in

the sawmill of defendant at C^oeur d'Alene, Idaho. The

complaint alleges: that plaintiff was em])Ioyed to work
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oil tlio log deck, and after he liad worked there for a time,

the foreman of defendant re(inested and directed liim to

"tail the edger,"—tliat is. to remove edgings or waste

material from the edger; that tlie place provided for

plaintilf in which to "tail the edger" was not of sufiicient

size to ])ermit plaintiff to perform his work, and tliat the

work reqnired of liim was more tlian one man was ahle

to perform, or shonld liave been required of one man; that

the defendant failed to warn ])Iaintiff of the danger in-

cident to said place in which he was recpiired to i)erform

said services, and that by reason of these facts, and while

engaged in said work, he was injured in his right leg, and

that it became necessary to amputate his leg in order to

preserve his life.

The comi)laint alleges negligence on the part of de-

fendant in three ])articulars: viz, First, That defendant

did not provide a })lace of sufficient size in vrhich to i)er-

niit plaintiff to do his work. Second, In requiring plain-

tilf to do more work than should be required of one man.

Third, In failing to warn plaintiff of the danger incident

to said ])lace and the ])erformance of the \-dhor which he

was required to do.

On petition of the defendant the cause was removed to

the Inited States Circuit Court for the District of Idaho,

Northern Division. A general demurrer to the complaint

was filed in the State court, and an amended demurrer

to the complaint was filed in the Circuit Court. The

amended demurrer alleges that the coni])laint does not

state facts sufficient to constitute a cause of action auaiii>l



the defendant. The amended demurrer was overruled

and denied, whereupon the defendant filed an answer,

denying' all of the material allegations of tlie eom])laint

except the corporate existence of the defendant, and tlie

em])loyment l)y it of plaintiff, and alleging as a further

and affirmative defense that, if the plaintiif was injured,

as set forth in his complaint, or at all, or if tlie accident

to the plaintiff occurred as alleged in said complaint, or

at all, the conditions surrounding the same and every-

thing in connection therewitli were well known to the

plaintiff' at and before the time of said accident, and that

all danger or hazard in connection therewith was at all

times known to the plaintiff", and in accepting said em-

ployment and in })erforming said work, which i)laintiff*

claimed he was performing when injured, lie assumed all

risks and hazards in connection therewith. In short, the

affirmative answer alleges tlie assum])tion of all risk on

the part of plaintiff.

The case was tried to a jury. The plaintiff* was the

first witness i)Iaced upon the witness stand, and, after

having asked his name and age, the following (piestion

was propounded to him by his counsel: Q. "Where

were you bornf" and tliereu|)on counsel for defendant

made the following objection: "If the Court please, at

this time 1 desire to interpose an objection to the admis-

sion of any testimony in the case, on the ground and for

the reason that the complaint does not state facts suffi-

cient to constitute a cause of action." The ol)jecti(ni was

])V the court overruled, to which ruling of the court the



— 8 —
defendant then and there duly excepted. After tlie plain-

tiff, George Goodwin, and witnesses John Bennett, George

Darrali and L. AV. Bellis had testified on l)ehalf of plain-

tiff', and counsel for plaintiff* had announced that the only

other witness he would call was a physician to give medi-

cal testimony, by and with the consent of the court and

respective counsel, the defendant moved for a non-suit

(Transcript, pages 167 to 184 Inclusive). The motion

was denied, to which ruling of the court defendant then

and there duly excepted, and thereupon Dr. John Busl\v

testified on the part of plaintiff", and the plaintiff' was

recalled to further testify in his own behalf, after which

the plaintiff' rested his case and announced through his

attorney that he had no further testimony to offer.

Thereupon counsel for defendant renewed his said mo-

tion for a non-suit, and the same was overruled and

denied, to which ruling of the court defendant then and

there duly excepted (Transcrii)t, pages 201 to 204, in-

clusive). The defendant then introduced testimony in

defense, and at the close of all of the evidence in the case,

the defendant, l)y its attorney, moved the court for an

instruction directing the jury to render a verdict in favor

of defendant for the reason "That the plaintiff', as a mat-

ter of law, has not a cause of action against the defend-

ant, and the further reason that the evidence is insufti-

cient to warrant the jury in finding a verdict in favor of

plaintiff' and against the defendant," and for the reasons

and upon the grounds stated and alleged in defendant's

said motions for a non-suit, which motion was denied.
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riiid to wliifli ruling" of tlie eoiirt defendant then and there

duly excepted (Transcript page 299). Thereupon the

case was arg'ued to the jury l)y respective counsel, and,

after lieing instructed by the court, the jury retired to

consider of their verdict, and subsequently returned into

court with the following verdict: ''We tlie jury in the

above entitled cause find for the plaintiff and assess the

damage in the sum of $3000.

Archie 0. Martin, Foreman."

A judgment was entered upon said verdict, and a mo-

tion for a new trial was duly made, and thereafter heard

and denied.

ASSIGNMENT OF ERRORS.

The jilaintiff in error assigns and relies upon the fol-

lowing errors:

I.

The trial court erred in overruling the defendant's

amended demurrer to the complaint, because said com-

plaint does not state facts sufficient to constitute a cause

of action, and it shows upon the face thereof that the

plaintiff George Goodwin assumed whatever risk was

incident to his employment, and that he was also guilty

of contributory negligence.

II.

The trial court erred in overruling the defendant's

objection to the admission of any evidence in said cause,

for the reason that the complaint does not state facts

sufficient to constitute a cause of action, and it shows upon

the face thereof that the plaintiif George Goodwin assum-
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ed wliatevei- risk was incident to his employmont, and

that he was also guilty of eontribntary negligence.

III.

The trial conrt erred in overruling and denying de-

fendant's motion for a non-suit herein at the close of

plaintiff's testimony, because the plaintiff failed to prove

a sufficient case for the jury, said motion having l)een

made under the provisions of Section 4854 of the Be-

vised Codes of the State of Idaho, which is as follows:

"Sec. 4354. An action may be dismissed, or a judg-

ment of non-suit entered, in the following cases:

"5. By the court, upon motion of defendant, when,

upon the tri?l, the plaintiff' fails to prove a sufficient

case for the jury. '

'

IV.

The trial court erred in refusing to direct a verdict for

defendant at the close of all of the evidence, because the

plaintiff, as a matter of law, had no cause of action

against the defendant, and the evidence was insufficient

lo warrant the jury in finding a verdict in favor of ])lain-

tiff and against the defendant, in any sum whatever.

V.

The trial court erred in entering judgment for plaintiff

and against the defendant herein for the sum of three

thousand dollars, with interest and costs, u])on the ver-

dict of the jury, and in entering judgment on the amount

of said verdict.

VI.

The trial court erred in receiving and acce]iting the
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verdict of the jury, and in entering judgment thereon, for

the reason that the damages returned by said verdict are

and were excessive, and appeared to have been given liy

the jury while under the influence of passion or preju-

dice, and because the jury, in arriving at the amount of

its verdict, ignored the instruction of the court which is

as follows:
»

"1 advise you, gentlemen, that you cannot award

damages to the plaintiff directly because of the loss of

liis leg or the amputation of his leg. There is no evi-

dence here sufficient in character to warrant you in finding

that the amputation was due to the injury which he

received, if he did receive an injury, at the defendant's

sawmill;" and took into consideration the amputation or

loss of i)laintiff's leg in assessing his damages, at the

sum of three thousand dollars, wliich are excessive if

the amputation and loss of plaintiff's leg is not taken

into consideration.

VII.

The verdict is against law in this: that the jnry

ignored and disregarded the following instruction given

by the court:

"Now, in charging the defendant here with not pro-

viding a reasonably safe place to work, or rather, in not

using due care to that end, the plaintiff' assumed the

l)urden of showing that such a place was not provided,

and I am going to cut this matter short, gentlemen, by

saying to you expressly that the evidence is insufficient

io show or to warrant you in believing that the defend-
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nnt was negligent in tliis respect. Tliere is no evidence

here that the defendant did not nse ordinary care and

l)rudence in providing a reasonahly safe place for the

]ilaintiff to perform his dnties, so that, in considering

yonr verdict, yon will discard the evidence so far as it

relates to that point."

ARGUMENT AND AUTHORITIES.

The first and second errors assigned relate to the action

of the conrt in overrnling defendant's amended demurrer

to the complaint, and in overrnling defendant's ohjec-

tion to the admission of any testimony, and may be

considered together.

The material allegations of the com|)]aint, in so far

as negligence is attempted to be charged, are as follows;

The foreman of defendant recinested and directed ]>lain-

tiff, an employee of defendant, to change from working

on the log deck to ''tailing the edger" in defendant's

sawmill; that, in doing this work, he was required to

stand in a space about two feet wide and three feet long,

at the rear of the edger table; that this place was not

large enough to permit plaintiff or any lalwrer to stand

therein and work or labor with safety to himself, and

that defendant knew this; that the work ])laintiff was

doing was dangerous and too great for one person to

pterform; that plaintiff was twenty-six years of age Init

]iad not had ordinary experience and did not have ordi-

nary knowledge of the dangers incident to and connected

with the operation of sawmills in general, or of said

work in ])articular; that he had not the ability to
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;i})i)reeiate the dangers thereof; tliat defendant knew tliat

said work was dangerous and that the lahov was too

great to be performed by one ordinary man in safety;

that defendant failed to instrnct plaintiff as to the dan-

gers attendant n])on such work, or to inform liim of the

dangerous places in winch he was required to work, or

of the fact that more work was required of him than

coukl be safely performed by one lal)orer; that while

plaintiff was performing his said duties and exercising

reasonable care and caution, his right leg was caught

by a board passing from the edger table, and fastened

and pinioned between the board and another table

be.yond the edger table and the place where he was

stationed; that his leg was caught and injured by reason

of the negligence and carelessness of defendant in not

})roviding a place of sufficient size for plaintiff to stand,

and in requiring plaintiff to do more work than should

be re(|uired of one man, as well as on account of failure

of defendant to warn plaintiff of the danger incident

to said place and the performance of said labor; that the

board which caught plaintiif's leg was very wide and

filled a large portion of the space provided for plaintiff

to stand in and left no remaining room sufficient for

})laintiff to stand in and ])erform the labor required of

him; that plaintiff did not understand or appreciate

the danger of said position and said labor, and was not

at any time warned thereof by defendant; that defendant

was aware of said danger and of the inexperience and

ignorance of plaintiff; that ])laintiff had lieen enq)loyed
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for eight days "tailing the edger" as aforesaid when he

was injured (Transcript images H to 17 inc.).

Tlie complaint charges negligence on the j^art of the

defendant in three particnlars only, viz:

First. That defendant did not provide a place of suffi-

cient size to permit plaintiff to do his work.

Second. In requiring plaintiff" to do more work than

should l)e required of one man.

Third. In failing to warn })laintiff' of the danger in-

cident to said place and the performance of the labor

wdiicli he was re(iuired to do.

The com])laint shows that the work of plaintiff' was

the usual and ordinary work of removing edgings and

waste material from the boards which came from the

edger in defendant's sawmill, and that plaintiff' had l)een

engaged in this work for eight days before he was in-

jured, and it clearly ai)pears from the comi)laint that

whatever dangers existed were open and obvious to any

man or ordinary intelligence, and that the danger of

))eing struck by a board coming along the edger table

was one of such open and obvious dangers.

AVhere such facts appear by the complaint, the rule

established is that the employee will be held, as a matter

of law, to have assumed tlie risks of the employment.

Where an employee is not placed by the employer in a

position of undisclosed danger, and is a mature man, he

assumes the risk of the em]>loyment and no negligence

can he imi)uted to the employer for an accident to him

therefrom.
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Kohn V. McNiilta, 147 U. S. 2:iH, 'M L. Ed. 150.

An allegation that it was defendant's duty to warn

plaintiff, and a failure to do so, without an allegation of

the facts from which it appeared that the duty existed,

was insufficient.

Fortin v. Manville Co., 128 Fed. 642.

In affirming an order sustaining a demurrer to the com-

plaint, the Supreme Court of Washington said: "When

it plainly appears, as it does in this case, that the party

who was injured could see and appreciate the peril to

which he was exposed by his employment, it must be

concluded, as a matter of law, that he accepted such

peril as an incident to his employment."

Bullivant v. City of Spokane, 45 Pac. 42.

In a very recent case the Supreme Court of Idaho, in

affirming a judgment sustaining a demurrer to the com-

]jlaint, stated: "It is clear from the allegations of the

complaint that whatever risk there was in said employ-

ment was assumed by the plaintilf, and that the trial

court did not err in sustaining the demurrer and enter-

mo- the judgment of dismissal." ._ „-,

Reyised Codes of Idaho. Sec. 4176.
(ioure V. rstorev et al.. lOo l^nc. i^U

^.Plaherty vs. Butte Ry« po.. 107 Pac. 416.
Tne servant assumes the risk ot injury irom transitory

dangers arising from the changing conditions of the

work, against which it is impracticable to warn.

I Dresser Employers' Liability, page 415, par. 91.

"It will be noticed that, in the majority of cases where

I he court has held as a matter of law that the risk was

incidental to the business, it has determined the fact upon
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its own knowledge of tlie o])eration or character of the

1 usiness, withoiil^ evidence upon the subject."

I DT-psser Eni])lovers' Liability, p. 414, par. 90.

Shields vs# Johnson,
85 Pac. 972 (Idaho Case.)'^ ^^ ^^^^^-^'^^^-

The third errcn- assigned herein is that the trial court

erred in overruling the motion of defendant for a non-

suit. The reasons and grounds upon which said motion

was based are clearly and sufficiently stated in the motion

(Transcript page 169), and in the third assignment of

error set out in the transcrii)t (pages 311 to 315 inc.).

However, in support of this assignment, defendant

calls the attention of this honorable court to the foUow-

ing:

The complaint charges the defendant with negligence;

first, in failing to provide a place of sufficient size to

})ermit plaintiff to do his work; second, in re(iuiring

plaintiff' to do more than should be required of one man;

third, in failing to warn ])laintiff" of the danger incident

to said |)lace and the i)erformance of the U^bor re<]uired

of him.

It may be remarked that the only theory on which the

trial court permitted the case to go to the jury was that,

with the knowledge on the part of defendant that plain-

tiff' was inexperienced, he was ])ut to work at a place

which obviously entailed st)me danger, without warning

thereof. (Transcript pages 18l! to 184 inc.). The ruling

and remarks of the trial court upon the motion for a non-

suit clearly indicate that the court was of the oi)inion

that the evidence was insufficient to sustain the nlleu'ation
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that the defendant did not provide plaintiff a safe place

in which to work, and the conrt so instructed the jury.

Taking the testimony, introduced on behalf of plain-

tiif, it shdws that he was twenty-six years of age, that

l)rior to the injury complained of he was a healthy, ro-

bust, strong young man who could do any kind of labor.

He had worked hard from the time he was fourteen years

old; had worked for two winters around the coal docks

in Wisconsin, on a log hoist at Coeur d'Alene, Idaho,

on a wood machine connected with a sawmill, and,

immediately prior to the time of his alleged injury, had

worked for eight or nine days "tailing the edger" in de-

fendant's sawmill. A boy of seventeen or eighteen years

old assisted him for the first day or two after he com-

menced to tail the edger. The plaintiff testified that the

place where he was stationed at the time of the accident

was about three feet square and al>out two feet high

(Transcript page 78). L. W. Bel lis, one of his witnesses

testified that it was three feet by about four feet and two

and one-half feet deep, with perpendicular sides, rollei*

and cross piece; that the distance between the end of the

edger table, near plaintiff's station, and the edger saw

was about sixteen feet—maybe eighteen feet (Transcript

pages l-tl and 142.) Bellis also testified that the pit in

which plaintiff worked was too close to the edger, and

tiiat there should have been an incline in the back part of

the pit( Transcript page 148 and 149). These facts were

not alleged or charged in the complaint and the court

refused to permit the plaintiH* to amend. (Transcript
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[)ages 171) to 184 inc.).

It is a well settled nile of law tliat in actions for

damages for negligence, the allegata and probata must

correspond. Where a i)laintift* avers that the negligence

of defendant consisted of one thing, then proves negli-

gence consisting in some thing else, he cannot be allowed

to recover.

VI Thompson on Negligence, par. 7471.

Plaintiff testified that, in performing his work, he

stood at the end of the edger table, removing the edgings

from the boards which passed on each side of him, close

by both legs. That he faced the edger saws and threw

the edgings off as they came along the edger table with

the boards, to the right and to the left, and that a whole

lot of edgings came ont together, and a few lioards

probably, and that, as he stooped over to the left to get

the edgings and was pushing them oft' the tal)Ie, a board

on the right side of the table caught his right leg and

jammed it up against the roller in the rear; that the board

struck him right at the knee joint of the right leg on

the under and inside; that he had turned around to the

left to catch the edgings and had to lean over to do so

(Transcript pages 78 to 82 inc.). In answer to a ques-

tion as to what caused the unusual rush of tailings at the

time of the accident the plaintiff stated, "Sometimes a

whole lot of long ones come and they l)reak off." Plain-

tiff had his l)ack toward the edger and towards the on-

coming l)oards. He testified that the boards came straight

across the roller and that he raised u}) his right leg when
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Jie stooi)ed over. The board hit him on the inside of the

knee (Transcript page 100 to 103 inc. and 118 and 119).

The measurement of plaintiif 's leg to the joint of the

knee was twenty inches. He was about five feet, eleven

inches tall. He was standing on his left leg when he was

caught b.v the board (Transcript pages 117, 118 and 12'2).

For the purpose of facilitating the application of the

well established rules of assumption of risk to the facts

of this case, 1 beg to submit the following without an

extended citation of authorities in support thereof:

1. The servant assumes the risk of dangers naturally

incidental to the business in which he is engaged. In

deciding whether the servant assumes the risk of the

injury, the court must find whether the cause of the

accident was one natural to the business, and, if so, the

plaintiff's knowledge and consequent assumption of it

are presumed.

'2. The servant assumes the risk of injury from tran-

sitory dangers arising from the changing conditions of

work against which it is impracticable to warn.

.'>. He assumes all risk of injury arising from the ex-

isting condition of affairs, however dangerous that condi-

tion may be; provided that, (a) he knows and appreciates

the danger; (b) or in the exercise of reasonable care

would know and appreciate it; (c) and if the danger is

obvious he is held to know and appreciate it.

As to such dangers the master owes no duty to the

servant.

•1. The servant is presumed to have knowledge of all
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dangers caused l)y the inaiiiioi' in whicli tlie l)nsiness is

conducted or l)y the existine: condition of affairs which

lie niiglit have known thi'ongii the exercisce of reasonahle

care.

5. He assumes the ol)vious risks. These are, dangers

of such a character that the servant, eitlier through the

common knowledge he is presumed to possess, or through

the intelligence and experience it appears that he has,

must have known and appreciated, or have heen guilty

of contributary negligence in failing to know and appre-

ciate them.

6. Where the general danger is known or ought to he

known to the servant, particular details which merely

enhance the danger need not he known.

I Dresser Employers' Liability, ])ar. 90 to 98 inc.

Where the elements of danger are obvious to a person

using due care, it would he unreasonable to require an

employer to warn his employee to avoid dangers which

ordinary ])rudence ought to make him avoid without

warning.

Stuart V. West End St. Ry. Co., I(i3 :\rass. 391.

Crown V. Orr, 140 N. Y. 450.

A servant of mature years and of ex])erience is charged

l)y law with knowledge of obvious dangers, and of those

things that are within common observation and according

to natiiral law. The master need not give warning of

})ossible danger of which both |)arties have e(jual knowl-

edge.

Miss. Hiv. Logging Co. v. Schneider ((\ C. A.) 74-



— 21 —
Fed. 195.

Where tlie dangers are ol)vioiLs, such as ean he seen

and known by ordinary care and prudence in the use of

tlie senses, it is lield that the master need not advise his

servants of their existence and instruct them as to the

necessary means of avoiding them, since they, equally

with himself, are held to know both the fact of the peril

and liow to avoid it.

liolland V. Tenn. C\ 1. & R. Co., 19 A hi. 444.

Lewisville & N. R. Co., v. Banke, 104 Ala. 508.

One cannot say that he did not know obvious dangers.

Glenmont Lumber Co. v. Roy, (C. C. A.) 126 Fed. 524.

St. Louis C^ordage Co. v. Miller, (C. C. A.) 126 Fed.

495.

There is no evidence to support the first charge of

negligence against the defendant, namely, that it did not

provide a place of sufficient size in which to permit plain-

tiff to do his work. Plaintiff' testified that the place where

he was stationed was three feet square and about two feec

high. Bel lis, the other witness who testified upon this

point for the i)laintiff", stated that it was about three feet

by four feet and about two and one-half feet deep from

the floor to the top of the edger table. The trial court

l)roperly found that plaintiff' had failed to prove that

this was not a safe place to work, and so instructed the

jury.

There is no evidence in sui)i)ort of the allegation of the

('om])laint charging defendant with negligence in requir-

ing ])]aintiff' to perform more work than should be re-
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(inii'od of one man. Plaintift' testified tliat the first day

oi- two that he worked at ''tailing the edger," a boy of

seventeen or eighteen years of age assisted him, and tlie

trial court, in passing upon the motion for a non-suit,

stated that lie assumed such "assistance was given be-

cause he was green in the work and it was perhaps to

help him a little by way of instruction, and also by a little

assistance until he was familiar with it." (Transcript

page 176).

There was no evidence in supi)ort of the allegation of

the complaint that it is the custom in mills of the capacity

• jf defendant's sawmill to liave more than one man em-

ployed to do the work required of plaintitf. There was

no evidence to show that more than one man had ever

been employed at such work, except for the first day or

two during which plaintiff was engaged thereat.

There was no evidence in su])port of the allegation of

the complaint that the "flesh, nmscle, tendons, bones and

l)loodvessels of plaintiff's said right leg were bruised,

wounded, lacerated and mangled in a most shocking and

painful manner, and the cords and ligaments of said leg

were so ])ruised, cut and mangled that ])laintitf was forced

to quit said employment."

There was no evidence to show that "The board which

caught plaintiff's leg, as aforesaid, was a very wide board

and came across said tal)le and projected and filled a

large portion of the si)ace provided for plaintiff to stand

in and left no remaining room sufficient for })laintiff to

stand."



The only evidence in the record to support the al lega-

tions, "That plaintiff did not understand or api)reciate

the danger of his position and of his labor, or that he had

not the ability or understanding to know and appreciate

the dangers of said ]iosition or even common ordinary

dangers incident to and in connection with the operation

of sawmill machinery and of machinery in general, or

that he knew no more about said machinery or any ma-

chinery than a child of the age of fourteen years and of

ordinary intelligence," is the evidence of i)laintiff that

lie told defendant's foreman that he had never worked in

a sawmill, and the following (]uestion and answer: Mr.

McBee. Q. "Did you know, at the time you were in-

jured, that this was a dangerous place to work!" A.

"No, sir." On this point the trial court said, "In the

light of the intelligence with which the i)laintiff has testi-

fied, the court couldn't adopt the theory suggested in

the complaint, and suggested by counsel, that he is of

simple and childlike mentality; the ])laintiff has shown, T

think, at least the usual, if not unusual, intelligence upon

the witness stand." (Transcript i)ages 183 and 184).

As hereinbefore stated, the only theory on which the

trial court permitted the case to go to the jury was the

alleged failure of the defendant to warn plaintiff'. In

the face of the instructions subsequently given to the

jury, stating that plaintiff* had failed to prove that de-

fendant did not furnish him a safe place in which to

work, it is difficult to say on what theory the trial court

proceeded. It needs no argument, evidence or authority
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to siii)port tlio statomcnt tliat almost every kind of work

around a sawmill is attended with some danger. If these

dangers are open and obvious to a i)erson of ordinary

intelligence (and there is nothing in the record to show

that plaintiff was not a man of ordinary intelligence)

why should })laintiff not he held to have assumed the

risk of these dangers ! The rule is that the master need

give no warning as to such risks.

Plaintiff was standing at the foot of the edger table.

Boards came along on each side of him on rollers and

passed him on their way to the trimmer table behind

him. With these boards came the edging-s, cut off' by

tlie edger saws, and his work was to take the edgings on

each side of the 1)oard and throw them over the side of

the edger table—on the right side when the boards came

on his right, and on the left side when the boards came

on his left, and the edgings would then be carried away

on the slasher chains running along the floor under the

edger tal)le. His duties required him to face the edgei"

saws from which the boards and edgings came. The

board which struck him came straight across the roller,

TiS has been above shown. There is no evidence to show

that this ])articular board, or any board ever swerved

J'rom a straight course along each side of him. There is

no evidence that this lioard or any board ever came

directly towards the closed-in space in which he was re-

quired to work. There is no allegation in the complaint,

and no evidence to show that any care should have been

used oi- was necessary to ]U'event boards from coming



(lii'ectly fi'oiu the edger to the pUiee of his work.

It is utterly impossible to ascertain from the evidence

of plaintiff just how the accident complained of did or

could have occurred. In attempting to describe it plain-

tiff testified that a lot of edgings came out together on

his left, and that he stooped over to get the edgings, and

was pushing them off the table when the board struck

liis right leg in the hollow of his knee joint; that he had

1o lean over to catch these edgings; that he turned right

around to catch them and that the board did not hurt

his other leg. As to what caused the unusual rush of

tailings he stated that sometimes a whole lot of long

edgings came and broke oif.

Plaintiff was a man of about five feet, eleven indies

tall. The measurement from the floor to his knee joint

was twenty inches. x\ssuming .that he was leaning over

towards the left of the edger table and completely or

])artly turned around, with his back towards the edger

saws, no one can tell from the evidence just how the

board, which he claims struck him, could pinion his right

leg to the roller on the trimmer table in the rear of his

place of work, without touching or injuring the left leg.

Assuming that the space provided for him in which to

stand was three feet wide, and that he was leaning over

to the left with his right foot raised, it is im})ossi]ile to

conceive how a board coming along on the other side of

the edger tal)le could strike him in the manner he stated

i)[- otherwise.

Applying some of the ordiiiai'y rules of assi.imptiou of
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risk, wliioli T have already stated, to tlie facts above out-

lined, it will at once a]ipear that there were no extra-

ordinary dangers attached to the wovi.: at which plaintiff

was engaged. The only danger of which defendant could

possi])ly be held to have been negligent in failing to

warn, was the danger of being strnck by a board coming

from the edger. Plaintitf had seen these boards coming

fi cm the edger for eight days; he nad handled the edgings

froiK Qiese boards for the same ]>eriod of time. He did

not testify as to how fast or how frequently the boards

and edgings came, but it is matter of connnon knowledge,

of which this honorable court will take judicial notice,

that, in a large savmill such as that oL' defendant, the

iMa.intif!' was obliged to handle the edgings froi'i hundreds

of ijOfii'vis every day. To say that the danger of lieing

struck by the moving boards was not an o]xm and

oJA'ioiis one, which a person of even medicore intelli-

gence would ordinarily see and a))preciate, or to say

ihat th( ordinary conditions undci* which the business

oL' defendant was conducted at this particular place, and

it.^ oi'dinary risks and hazards \^el•e not known to ]ilain-

titr would be directly at varianc^^ with conuiion knowl-

edge.

It matters not by which of the well established rules I

have herein stated, the facts of this case are measured.

By each and all of the rules stated plaintiff' is effectually

precluded from any recovery herein, and I respectfully

submit that each and all of said rules are applicable to

the facts in this case and therefore the motion for a non-



suit should have been granted. It is a self evident prop-

osition that if defendant provided a safe place for plain-

tiff in which to work, no duty devolved upon the de-

fendant to warn the ])laintiif of any danger incident to

or connected with the place of work.

Glenmont Lumber Co. v. Roy, (C. C. A.) 126 Fed.

524.

St. Louis Cordage Co. v. Miller, (C. C. A.) 126 Fed.

495.

CONTRIBUTARY NEGLIGENCE OF PLAINTIFF.

Admitting, for the sake of argument, that the evidence

does not show beyond all peradventure of a doubt that

plaintiff assumed the risks in this case, it is sufficient

to show that he was guilty of contributary negligence.

Plaintiff's work required him to stand at the foot of the

edger ta))le, facing the edger saws, from which the boards

and edgings came. His own testimony shows that he

turned away from the saws and had his back towards

them and his right knee raised on a level with the edger

ta])le when the board struck him. It is impossible to

determine how his right leg could have been struck

when he was leaning over to the left side of the edger

table, and it is also impossible to conjecture how his

right leg could have been extended far enough back

towards the right hand side of the edger table to receive

the injury claimed in the manner stated. This argument

is made on the assumption that plaintiff's testimony as

to the width of the "pit" is correct, but it was subse-

(|uently shown that his testimony on this ]ioint was
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erroneous. Assuming' tliat the l)oard in (luestion came

straight over tlie roller, as testified by plaintiff, the

only way in which his riglit leg could have been injured

was for him to have extended it to the right side of the

edger table, and, if he did this, it was ])hysically impos-

sil)le for liim to have been reaching over to the left side

of the table, or to liave been leaning over that side at

the time the board struck him.

THE MOTION FOR A DIRECTED VERDICT.

The fourth error assigned is that the trial court erred

in refusing to direct a verdict for the defendant, at the

close of the whole evidence.

My argument in support of my contention that the

court erred in denying defendant's motion for a non-suit

applies here, and in addition thereto I respectfully submit

the following reasons why the court should have directed

a verdict for the defendant. The exact dimensions of

the space in which })laintilf was working at the time of

his injury were five feet and one inch from side to side,

1)}' two feet and six inches from the end of the edger

lable to the end of the trinnner table, in |)laintift"'s rear.

Its depth was two feet seven inches from the fioor to the

iop of the roller. There is a plank on the edger table

which caused the boards coming from the edger to work

up to the roll and go straight over the roll. The side

of the edger pit liack of the edgerman is slanted. After

Ihe boards leave the edger they die off. If they should

strike a man tliere would be no force. There would be

nothing to the force of the board.
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Witness Stratheni, an expei'ienced sawmill man, testi-

fied that the place in which plaintiff was standing was a

safe place to worlv; that the mill of defendant was

Ihoroughly modern and well equipped (Transcript pages

218 to 22-1: inc.). The boards go through the edger one

by one on either side of the tailer and if the man uses

judgment the tailings do not come out in great volumQ

cind run over onto the table back of the edger, where a

l)erson uses ordinary care in *' tailing the edger." This

edger pit is certainly large enough for a man to stand in

and tail the edger with safety to himself. (Transcript

page 224).

Erick (Jstblom testified that the foreman jnit him to

work helping Goodwin for a few days until he got used

to it. Defendant's foreman testified that he asked plain-

tilf if he would care for the job of "tailing the edger" at

^2.75 a day, and he told him that he would give him a boy

to help him for two or three days until he got used to

the job. He told him when he began to work there that

the only danger was that the boards would catch him

and shove him out of tlie hole (Transcript pages 2-1-7 and

249) ; that defendant never had two men to tail the

edger either before or since that time; that one man can

tail the edger right along (Transcript page 251); that if

the pit was larger it would be unsafe (Transcript page

256). A l)oard eighteen feet long would be clear of the

press rollers in the edger l)y the time it reached the end

of the edger table. After an eighteen foot l)oard leaves

the edger, coming down the edger table, there is no force
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to tlio board. The man *'tailiiij>' the edger" lias the

same length of time to throw the edgings ofl" as the

edgerman lias to get the hoard.

It would not l)e i)ossil)le for an eighteen foot board to

strike a man "tailing the edger" if the man should turn

with his right side toward the length of the table and

towards the edger, and stoop down, witli both hands on

the back of the edger table, and raise up his right leg

until his knee was level with the surface of the edger

table—that is, strike him with enough force to cause an

injury, because the board is out of the press rollers

(Transcript pages 256 to 258 inc.). Defendant's foreman,

Salscheider, testified that the first time he learned that

Goodwin was hurt was about two weeks after the plain-

tiff left the mill, and that Goodwin then told him that he

had been at the hospital two weeks (Transcript i)age

26-1-). The other witnesses for. defendant, who were

working at the mill at the time of the alleged injury, and

who were in a })osition that they could see whether or not

])laintiff was injured, stated that they did not know of any

such accident (Transcript i)ages 282, 233 and 240).

Bearing on the ])robability of ])IaintitT's having been

injured at the time he testitied, and the proof of defend-

ant's contention that there is no casual connection shown

between the injury claimed to have been received and the

subsequent pain, suffering, and finally the amputation of

his leg, I call the attention of this honorable court to the

fact that, for five months or more, immediately after the

alleged injury, ])laintiff was almost continuously engaged
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in hard manual lal)oi'. He (luit work for about ten minutes

after he was hurt, and then returned to w^ork, and worked

for tlie remainder of the day, and all of the next day, and

until noon of the following day (Transcript pages 105 and

10(j). He spent about two or three days in the hospital

and about a week in his room, then he worked two weeks

for the B. R. Lewis Lumber Co., sweeping saw-dust and
,

liauling boards (Transcript page 109). The time keeper

for the B. R. Lewis Lumber Co. testified that on May 30

and May 31st plaintiff was working in the sawmill of the

B. R. Lewis Lumber Co., taking care of the timbers com-

ing from the saw on the live rollers; that he worked for

the same company on June 13th, l-ltli and 15th in the

l)laning mill; that this work was of such character as to

re(iuire a good man to i)erform it (Transcript pages 209

and 210); he then worked for forty-five days or two

months, according to the testimony of another witness,

chopping down trees, sawing them and peeling the bark

off. He then worked about seven days at St. Joe, running

a donkey engine. He then worked about fifteen days for

the Rose Lake Lumber Co., loading sawlogs on flat-cars.

He then worked about fifteen days at St. Maries, assist-

ing to move a house, and engaged in other manual labor.

He then worked from five to eight days sawing logs in

the woods near St. Maries.

Dr. Busby, who amputated his leg, testified that an ex-

amination of the l>one of his leg, after amputation,

showed that the bone was decomposed; that the disease

from which ])laintiff' suffered was known as osteomyelitis;
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tliat lie eoiild not tell exactly wliat was the cause of the

disease; that the fact that the les? had heen previously

injured would predispose it to such attack; that if any

. particular bone in his anatomy had l)een injured pre-

viously, and the person was going to have an attack of

that nature, it is very likely that the injured part would

be the part that would be involved; that the disease of

osteomyelitis is an acute disease, or one that comes on

suddenly; that it really is an erysipelas of the bone; that

it is not very common for this disease to originate or be

<'aused directly from a bruise; that he vrould not be will-

ing to say that the injury to plaintiff's leg was the cause

of the attack of osteomyelitis; that he had no absolutely

definite idea just what was the cause of the attack; that

if ])laintiff' was going to have an attack of this kind, such

an injury might possibly predispose it to the same, as a

])erson with some light lung trouble would be more likely

to have an attack of jineumonia than a ])erson who didn't

have; that the disease could well exist without any injury

to the leg, and was often due to exposure; that getting

thoroughly chilled was the commonest cause—for in-

stance, if one over-exerts himself, gets to sweating, sits

down in the woods or outside and gets thoroughly chilled;

that where a ])erson on the ord, 4th or 5th of June, 1907,

should receive such an injury to his knee, as described, of

sufficient seriousness and graveness to result in

osteomyelitis, the disease would develo]) earlier than the

following November; that it would come on within

twenty-four hours; that plaintiff came to his hos]>ital in



November (Transcript i)ages 1H9 to 194 inc.).

From a review of the testimony it may well l)e said

that there is considerable mystery surrounding the man-

ner of the accident. The mystery does not grow any

clearer in the light of plaintiff's subsequent work at

various kinds of hard lal)or for the period of more than

tive months, especially when we consider the evidence of.

Dr. Bus])y, who amputated his leg, and who refused to

state that the bone disease of the leg which made tlie

amputation necessary, was attributable to the injury for

which recovery is sought in this action.

The trial court found that plaintiff' failed to prove that

defendant had not furnished him a safe place in which

to work, and that there was no negligence on the part of

defendant in providing a reasonably safe place to work.

If the place furnished was a safe place, it follows that

there were no dangers of which defendant was obliged

to warn plaintiff', and from this last conclusion it neces-

sarily follows that plaintiff' cannot recover anything from

the defendant, and that therefore, the motion for a di-

lected verdict should have been granted.

THE VERDICT.

The fifth and sixth errors assigned, viz., that the trial

court erred in entering judgment for plaintiff' and against

the defendant for the sum of $3000, with interest and

costs, upon the verdict of the jury, and in entering judg-

ment u])on the amount of said verdict, and that the trial

court erred in receiving and accepting the verdict of the

jury and in entering judgment thereon, for the reason thai
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[ho damages returned l)y said verdict are and were ex-

cessive, and ai^peared to have been given l)y tlie jnry

while nnder tiie inflnence of passion or i)rejndice, and

l)ecanse the jnry, in arriving- at tlie amount of its verdict,

ignored the instrnction of the court that they should not

take into consideration any damages because of the loss

or amputation of phiintitf's leg, may be considered

together.

1 liave above shown ])y the testimony of ])r. Busily,

one of plaintiff's witnesses, that no casual connection is

shown between the injury complained of and the amputa-

tion of plaintiff's leg, nor was it shown, except by the

plaintiif 's self serving evidence, that he suffered any con-

siderable pain by reason of said injury. While I recognize

tlie rule that for i^ain and suffering there can be no

measure of compensation, save the arbitrary judgment

of the jury, another rule is equally entitled to recognition,

viz: That the damages awarded by a jury should not be

excessive, and the court should not receive a verdict

where the damages are i)lainly excessive. I am willing

to concede that, if the jury had been permitted to take

into consideration the amputation of plaintiff's leg,

$8000 would have been a small sum, provided that plain-

tiff had made out his case. The court limited the jury

to a consideration of the pain and sulfering of the plain-

tiff from the time of the injury to the date of the am])uta-

tion of his leg, which would be a period of less than six

months. It will be remem]>ered that, during all of that

period, the plaintiff was engaged at hard manual labor.
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and tliat many of the witnesses who saw liini (hiring tliat

time, and for wliom lie worked, never heard him com-

plain and never noticed that he walked lame.

The seventh error assigned is that the verdict is

against law in that the jnry ignored and disregarded the

instruction of the court, charging them that there was

no evidence that the defendant did not use ordinary care

and prudence in ])roviding a reasonably safe place for

the plaintiff to perform his duties, and that, in consider-

ing their verdict, they should discard the evidence in so.

far as it relates to the charge of negligence on the part

of defendant in having failed to provide plaintiff" with

a reasonably safe place in which to perform his duties.

The argument a])ove made, and the authorities above

cited in support of the third and fourth errors assigned

apply here, and I take it that no further argument or

citation of authorities is necessary,

]n conclusion 1 respectfully submit:

First: That the trial court found that i)laintiff' had

failed to ])rove that defendant was negligent in furnish-

ing him a safe place in which to work.

Second: That there was an utter failure on the part of

plaintiff' to show that plaintiff' was required to do more

work than should be reasonal)ly recfuired of one man.

Third: That, if there were any dangers attached to

ihe work of plaintiff', or to the place at which he was re-

quired to work, such dangers were open and obvious to

any man of ordinary intelligence, and plaintiff" off"ered no

lestimonv to show that he was not a man of ordinarv
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intelligence.

Foni'th: Tliat the risk of being struck by a board

coming from the edger table was a risk naturally inci-

dental to the business in which plaintiff was engaged,

and he therefore assumed such risk.

Fifth: That the danger of being so struck was a tran-

sitory danger arising from the changing conditions of

the work at which plaintiff was engaged, and therefore

it was impracticable for defendant to warn plaintiff

thereof.

Sixth: That, if such danger was not o))vious, plaintiff

in the exercise of reasonable care, and considering the

length of time at which he was engaged at such employ-

ment, would be bound to know and appreciate sucli

danger.

Seventh: That, if he did not know of such danger, he

was guilty of contributary negligence in failing to know

and appreciate it.

Eighth: That defendant, having furnished plaintiff' a

safe place in which to work, did not owe him any duty

to warn him against obvious dangers.

Ninth: Plaintiff' was employed to "tail the edger."

He was not instructed, nor was he expected to attempt

to recover tailings after they had passed beyond him and

onto tlie trimmer, and it was not possible for him to do

so. The man working at the trimmer was there for that

purpose and it would have been his duty to have attended

to any tailings escaping from the edger table into the

trimmer table, and it is unreasonable to ])resume that



plaintiff believed for a single moment that lie could re-

cover any tailings which had passed beyond him, onto

the roller or trimmer table, back of him. If we take tes-

timony of plaintiff as true, he is absolutel}" precluded

from a recovery in this action. Even if an unusual

quantity of tailings came out, it was his duty to stand at

his post and face the edger saws and the direction fronj

which the boards and tailings came, and the moment

that he shifted his position and turned his back upon the

edger saws and the direction from which the tailings and

boards came, and leaned to his left, and raised his right

knee on a level with the edger table, he took the danger-

ous instead of the safe way provided by the master, and

created a dangerous condition over which the master had

no control and against which the master could not safe-

guard.

Thompson on Negligence (White Supp.) par. 4698.

Jennings v. Tacoma Ry. & Motor Co., 34 Pac. 937.

Groth V. Thomann et al, 86 N. W. 178.

McAuley v. Casualty Co., 96 Pac. 131.

Respectfully submitted,

R. E. M'FARLAND,

Attorney for Plaintiff in Error, P. 0. Address, Coeur d'-

Alene, Idaho.
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BRIEF OF DEFENDANT IN ERROR

STATEMENT OF THE CASE

Defendant in error will not make a formal state-

ment of the case but will adopt that contained in t'le,

brief of plaintiff in error. In the discussion of the

several assignments of error, however, counsel will

make more or less extended references to the testi-

mony and particularly on the argument as to the

sufficiency of the evidence to justify the verdict and

judgment.
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Arg^ument and Authorities.

The first assignment of error relates to the action

of the court in overruling the demurrer to the com-

plaint, but that ruling is not open to review because

not made a part of the record by bills of exception

and no exception is shown to have been taken to the

ruling.

Dietz vs. Lymer, 61 Fed. 792.

England vs. Gebhardt, 1 1 2 U. S. 502.

Rodriguez vs. U. S., 198 U. S. 165.

Ghost vs. U. S., 94 C. C. A. 253; 168 Fed. 841.

It ma}" be contended, however, that the second as-

signment of error properly preserves an exception

going to the sufficiency of the complaint. The de-

fendant in error at this time refers to the opinion of

the trial court on his order overruling the demurrer

(Transcript, pages 36 and 37) as containing proper

reasoning to be applied to the question there raised

as to the sufficiency of the complaint.

This is not an ordinary case of personal injury.

The accident occurred, according to the allegations

of the complaint, from a combination of circum-

stances; the ignorance and inexperience of the plain-

tiff, he being required to do more than one exper-

ienced man could do, and not being provided with a safe

place for the performance of his labor. An intelli-

gent man of long experience might have appreciated

and realized each of the last named dangers, but even

that would not relieve the defendant of the duty of

of providing a safe place for its employees to

work.



Re. Cal. Navigation and Improvement Co., 110

Fed. 670.

Western Union Telegraph Co. vs. Tracy. 114

Fed. 282.

Beaque vs. Hosmer, 169 Mass. 541.

Western Stone Co. vs. Mu.'cial, 63 N. E). 664.

When one who is known to be inexperienced is put

to work on dangerous machinery, the employer is

bound to give him such instructions as will cause him

to fully understand the danger attending the employ-

ment and the necessity for care.

Verdelli vs. Gray's Harbor Co., 47 P. 364.

An employer who fails to exercise ordinary care in

providing reasonably safe appliances is charged with

knowledge of any defect therein whereby an em-

ployee is injured.

U. P. Ry. Co. vs. James, 56 Fed. 1001, 6 C.C. A. 217

The duty devolves upon the master employing in a

dangerous occupation a servant, who from youth, in-

experience, ignorance or want of general knowl-

edge may fail to appreciate the danger, to first in-

struct and warn him so that he may comprehend the

danger and do the work safely.

Jones vs. Min. Co., 28 N. W. (Wis.) 207.

Husey vs TaafEe, 12 N. E. (N. Y.) 286.

Prentiss vs. Mfg. Co., 30 N. W. (Mich.) 109.



It is a question for the jury, under the evidence,

whether the minor servant who was injured was o

such age, intelligence, discretion and judgment that

he should have understood the dangers of the em-

ployment and assumed the risks thereof.

Luebke vs. Berlin Machine Works, 60 N. W.

(Wis.) 711.

It is the duty of a master not only to furnish safe

machinery, but to exercise watchfulness to keep it in

repair.

Shebeck vs. Mational Cracker Co., 94 N. W.

(Iowa) 93a

On the issue of assumption of risk, the age and ex-

perience of the servant are to be considered in deter-

mining whether he knew or ought to have known and

appreciated the peril.

Shebek vs. National Cracker Co., Id.

The servant has a right to assume superior knowl-

edge in his employer, to rel}^ on his prudence and

judgment and to believe that he will not unnecessa-

rily jeopardize his person and life by a voidable risk.

Mihan vs. La. Electric Light Co., 7 L. R. A.

(La.) 172.

Wood on Master and Servant, 681.

2 Thompson on Negligence, 975.



The paragraph last above quoted is an expression

of the law borne out by all of the authorities. It is

particularly applicable to this case. An ignorant,

inexperienced servant—and in our complaint we say

he was like unto a b )y fourteen years of age, he had

a right to assume, and did assume, this superior

knowledge of his employer and felt safe in the confi-

dence so reposed.

* The Motion for Nonsuit.

The third error assigned is the denial by the court

of the motion of defendant for a nonsuit. This error

cannot be considered on this record for the reason

that the defendant, after the motion was denied, in-

troduced testimony in its own behalf.

The Supreme Court of Idaho has held that such

action is a waiver of the motion by the defendant.

Territory us. Neilson, 2 Ida. 614; 23 P. 537.

Shields vs. Johnson, 12 Ida. 329; 85 P. 972.

In the latter case the statute is cited and shown to

be identical with that of Montana, which was con-

strued by the Supreme Court of Montana, and there-

after by the Supreme Court of the United States in

Boyk vs. Gassert, 149 U. S. 17, in which Mr. Justice

Brown delivered the opinion of the Court, and at

page 23 he says:

"A defendant has an undoubted right to stand upon

his motion for a nonsuit, and have his writ of error,



8

if it be refused; but he has no rig-ht to insist upon

his exception after hav^ing subsequently put in his

testimony and made his case upon the merits, since

the court and jury have the right to consider the

whole case as made by the testimon3\ It not infre-

quently happens that the defendant himself, by his

own evidence, supplies the missing link, and if not, he

may move to take the case from the jury npon the

conclusion of the testimony."

See also:

Grand Trunk Ry. Co. vs. Cummins, 106 U. B. 700.

Accident Ins. Co. vs. Crandall, 120 U. S. 527-

Columbia & Puget Sound Ry. vs. Hawthorne,

144 U. S. 202.

Practically the same question, however, is raised

by plaintiff in error iri the argument relative to its

motion for a directed verdict.

The Motion for a Directed Verdict.

This constitutes the fourth assignment by plain-

tiff in error. Let us endeavor to show that the testi-

mony supports the allegations of the complaint and

justifies the verdict.

1. The testimony shows that the plaintiff was in-

experienced. His own testimony is in part substan-

tially as follows:

He was born in Ireland; 28 years old at the time of

the trial; had been in this country three years at the



time of the accident. In the old country had worked

on a farm and in America had shoveled coal and

worked on a hoist for a few days. He then began

work in defendant's mill, working first on the log

deck, outside the mill. When he was employed by

the defendant he told their foreman, Mr. Salscheider,

that he had never worked in a sawmill. Again;

when he was put to work tailing the edger hetold the

same foreman that he '

' didn 't know nothing about it."

(Transcript, pages 74 to 77.) He is rather illiterate,

being barely able to read and write. He testifies that

at the time he was injured he did not know he was

working in a dangerous place.. (Transcript, page 90.)

2. The defendant did not warn him of any dan-

ger.

On page 78 of the Transcript the plaintiff testifies

that neither Mr. Salscheider nor any other agent or

officer of the company told him anything about any

danger connected with that work. It is true that

Salscheider in a way denies this and says: "I told

him that the only dange*- was that the boards would

catch him and shove him out of the hole." Even that,

if true, was not a sufficient warning and the jury un-

der proper instructions preferred to believe the plain-

tiff, as they had a right to do.

3. Plaintiff was required to do more work than

should be required of one man.
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In this re<^ard the plaintiff testifies that before he

began work there he had seen two men working on

this job tailing the edger. (Transcript, page 78.)

Again, on page 92 of the Transcript, he testifies

that when he first went to work he had a man help-

ing him for two days and after that he had no assist-

ance. Eric Ostblom, a witness for the defendant,

testifies that he helped Goodwin for about four days

and then went back to his other work on the slasher.

(Transcript, page 23e5.)

Salscheider, the defendant's witness and manager,

testifies that this boy Ostblom helped the plaintiff all

the time that plaintiff was there, but also testifies

that they had never had one man on the job before

or since. (Transcript, page 250 and 251.)

Mr. Strathern, who was subpoenaed as a witness

for the defendant, and then went to their mill to ex-

amine and make measurements and qualify himself as

a witness, found two men working on this job.

(Transcript, page 221, also page 225.)

This testimony of the defendant can not be recon-

ciled with defendant's theory of the case. It either

shows that they recognized the plaintiff's inexper-

ience or that they knew the work was too great for

one man.

4. Was it a safe place to work ?

Mr. Bellis, a witness for the plaintiff, testifies that

it was not a safe place to work and that the pit was
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not properly constructed. (Transcript, pages 146 to

149.)

He also testifies in rebuttal that the Sunday fol-

lowing this accident the pit was changed so as to

make it less dangerous. (Transcript, page 295.) This

of course was denied by Mr. Smith, constituting an-

other conflict of evidence for the jury to pass upon.'

(Transcript, page 277.)

Mr. Strathern at first said the pit was safe (Trans-

cript, page 221) but on cross-examination said that a

board comintr throucrh there under certain conditions

might push against the leg of a man and pin it up

against the side of the pit. (Transcript, page 227.)

He further testified as follows:

"Q. And a green hand in there is liable to get

caught, isn't he?

"A. I don't think a man would put a man in there

unless he notified him; I know I never do.

" Q. In other words, there is sufficient danger

about that place to justify a man in putting a man in

a place of that kind, to notify him of the danger?

"Yes, sir.

" Q. And you, as a prudent millman, would give

him such warning, wouldn't you?

"A. Yes, sir.

" Q. You have told about this incline on the back

end of the pit. Suppose there wasn't any incline

there, but that it was straight up and dow^n, and a
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man's leg- was caug-ht, it might crush it pretty hard,

might it not?

''A. That would be against the roll.

"O. And if the incline was there it would have a

tendency to push him out on the table?

" A. If the board was down below the center of

the roll, it would."

Salscheider testified that he had seen a man work-

ing in this pit caught and pushed up the incline.

(Transcript, page 258.) On cross-examination he said

that the man who took Goodwin's place got pushed

out of there by looking around toward the back end

of the mill. Transcript, page 261.)

It will be remembered that this incline, according

to the testimony of Mr. Bellis, was not in existence

until after Mr. Goodwin was injured, and they then

constructed the pit so that a man getting caught

would be pushed out of the pit and not pinned against

the outer wall of it, as Goodwin was.

John T. Smith, defendants witness and employe,

testified that there was no dang-er of a man beingr

caught and pushed out behind from that table but

he further testified on the same subject: "It

requires a certain amount of skill there for a man

must get accustomed to the kind of work that he is

doing; it is a pretty busy place when small stuff is

coming through the edger". (Transcript, page^S?)
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It seems to us that the repair of the pit is a signi-

ficant feature in this case.

The plaintiff testifies that there was no incline.

On page 91 of the record, he says, "the sides and ends

of this pit were straight up and down." Bellis testi-

fies to the same fact and that he saw the workmen

putting in the incline.

Smith fixes the date of making the changes as the

spring of 1908 but insists that the incline was there

before and that he was simply repairing it. (Tran-

script, page 267).

It seems to be conceded that if the pit actually ex-

isted without an incline that it was a dangerous

place to work and there is the testimony of the plain-

tiff and Bellis that such was the conditions and the

testimony of defendants's witnesses to the contrary.

This conflict of testimony appears to have been de-

cided by the jury in favor of the plaintiff and it was

their province to do so.

The only remaining question to be considered in

the determination of this motion is, Was the plaintiff

injured at all? If he was then he was entitled to re-

cover something, and on this question the opinion of

the trial court, as found on page 203 and 204 of the

transcript, is conclusive and we therefore submit no

further argument.

As to the amount of the verdict, that may be con-

sidered under the fifth and sixth assignments of error.
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Counsel for plaintiff in error in his brief has argu-

ed the fifth and sixth asssignments of error together.

In the sixth assignment of error reference is made to

an instruction given by the court, although the bill of

exceptions does not contain any referance to the giv-

ing of such instruction and that portion of the as-

signment cannot as we understand this rule, be con-

sidered by this court.

In Rose's Code of Federal Procedure, Volume 2,

page 1531, the rule is laid down that a statement in

the assignment of errors of the grounds of an object-

ion to the admission of evidence is not sufficient where

such grounds were not stated in the bill of excep-

tions, and in general assignments of error based up-

on evidence which, although printed in the record, is

not contained in the bill of exceptions or otherwise

authenticated, will not be considered. The Circuit

Court of Appeals for the Seventh Circuit in discussing

a record which was in like condition, says: "In the

assignment of errors following a question to the plain-

tiff touching her capacity as an artist to earn money,

is a statement that the question was objected to be-

cause incompetent, immaterial, speculative, remote

and purel}'^ problematical, but such a statement in an

assignment of errors is out of place and does not

supply a failure to state in the V)ill of exceptions the

grounds of the objection."
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North Chicago Street Ry. Co. vs. St. John, 85

Fed. 806; 29 C. C. A. 634.

This Court has held that where the evidence was

printed in the record but was not embodied in a bill

of exceptions or otherwise authenticated as having

been used before the trial Court, assignments of er-

ror based on the evidence could not be reviewed.

Lee Won Jeong vs. U. S. US Fed. 512; 76 C. C.

A. 190.

Following the reasons of these decisions, we sub-

mit that the sixth assignment of error, so far as it

refers to the purported instruction of the Court, can

not be considered for the reason that the purported

instruction appears only in the assignments of error

and does not appear in the bill of exceptions and is

not authenticated. The bill of exceptions simply

shows that the court instructed the jury and no ex-

ceptions were taken by either party except as to the

peremptory instruction requested by the defendant.

(Transcript, page 300 to 302.)

Furthermore, the bill of exceptions does not con-

tain the instructions given by the trial court, and it

is the rule that assignments of error relating to in-

structions to the jury can not be considered where

the record contains only a portion of the charge of

the court.

Johnson vs. Willapa (Ninth Circuit), 173 Fed. 488
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The only remaining^ question in the case is wheth-

er the verdict for three thousand dollars was so ex-

cessive as to entitle this court to set aside the verdict

and reverse the judgment and direct a new trial. Let

us examine the record as to the injury.

A few minutes afer the accident plaintiff went back

to work and worked the rest of thai day and the fol-

lowing day, although he says he was hardly able to

walk.

Then he reported it to the foreman, receiving a

hospital ticket and went to the hospital (Transcript,

page 83.) It seems that this hospital was maintained

by the defendant. At least he got a hospital ticket

in the office of the company from its cashier. He be-

came dissatisfied with the hospital doctor, left the

hospital aud obtained private treatment, and although

still suffering severe pain, went to work again,

sweeping sawdust in the mill of another company,

and afterwards did various other jobs from time to

time, although he says during all this time his leg

was frightful and getting worse right along, and that

he could hardly walk on it. (Transcript, page 86.)

He then went to the Harrison Hospital and Dr.

Busby first tried to save his leg and finally was com-

pelled to amputate it (Transcript, page 87). Testi-

fying further about his suffering he said '' I suffer-

ed terribly all the time, never could sleep or rest,

always suffering pain and agony " Also that he
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had suffered since the amputation, physical health is

broken down althou<j;-h he was always healthy, robust

and stronor prior to this injury. He was a hard

working- boy, sober and industrious (Transcript

pages 89 and 90). He spent four hundred dollars in

doctering- himself. He also testified that he had never

at any time received any other injury in that leg

other than the one received in defendant's mill.

(Transcript, pages 92 and 93).

The witness John Bennett corroborates the plain-

tiff as to his injury and suffering. This witness and

plaintiff slept together after plaintiff had received

the injury. The witness hestified that the plaintiff

was lame and doctored his leg nights and bathed it

with turpentine and liniment.

The witness George Darrow also knows practi-

cally the same thing. He saw the plaintiff rub lini-

ment on his leg at night before going to bed and walk-

ed lame. This lameness kept increasing. (Trans-

ript, pages 132 and 1333.

Dr. John Busby testifies that the plaintiff came to

his hospital in Harrison and that on examination he

found a tenderness about the right knee joint; that

he treated it without success until finally he made an

incision above the knee joint and found probably a

half tea cup full of pus and three or four days after

another incision also without success and finally the

leg was amputated. ^«----^w>.--^ ^ /'»^^-' /ti—^^J
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On amputation he found the bone was decomposed

and the disease of the bone was what is known as

osteomyelitus, or acute inflammation of the bone. He

also testified that the previous injury of the log, as

testified to by the plaintiff, would predispose to an

attack of osteomyelitus. (Transcript, page 189.)

On cross-examination he testified that one of the

main causes for the disease was an injury. Again he

says that the injury in his opinion would predispose

to it, but he would not be willing to say that the in-

jury was the cause of the attack which he had.

(Transcript, page 196r)"

On redirect examination he says that if the injured

part was in a weakened condition the disease would

develop much faster. (Transcript, page 196.)

Dr. John Woods, a witness for the defendant, test-

ified that the disease osteomyelitus might develop in

a few days or a few years. Also that it would be

possible for a person to receive a severe bruise and

no laceration of the skin and cause a condition which

would develop this disease. (Transcript^ page 287.)

Thereupon the court asked the witness the following

question and the following answer was given:

'' Q. You say that this disease might result from

a wound or pressure where the skin is not broken?

"A. Yes, sir; in that case the infection would be

carried to the point of lower resistance through the

blood; the infection would not go in through the skin.
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It would vsimply mean that there would be an area of

low resistance causing- the infection to be more readi-

ly planted there through the blood. In itself if the

patient's powers of resistance were good, it wouldn't

necessarily imply that there would be any added dan-

ger of osteomyelitis, but with any point of low resist-

ance, even without infection, the point may become

infected, through the blood stream, or, in other words,

through pus germs carried there accidentally through

the blood streams. It would be a second type of

infection; infection may come either from within or

without. The bruise would simply act as a predis-

posing cause in that case to the osteomyelitis, not as

a direct cause." (Transcript, page 288.)

The above is substantially the testimony as to the

suffering and the injury and the circumstances of the

amputation, together with the opinion evidence of

the physicians.

We contend of course that the purported instruc-

tion by the trial court set out in his sixth assignment

of error cannot be considered by this court for the

reasons heretofore assigned but for the moment

waiving that question it will be noted that the pur-

ported instruction charges the jury that they cannot

award damages to the plaintiff directly because of

the loss of his leg or the amputation of his leg.

The extracts from the testimony hereinbefore

given lead to the inevitable conclusion that if the am-
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putation was not directly caused b}^ the injur}' com-

plained of, it was superinduced or indirectly caused

by such injury.

On this question we desire to cite the case of

Adams vs. Bunker Hill Mining Co., 12 Idaho, page

644; 89 Pacific, page 62-), in which the Supreme

Court discussing a similar legal proposition says:

"There are verv few thino-s in human affaiis and

especially in litigation involving damages that can be

established to such an absolute certainty as to ex-

clude the possibility or even some probability that

another cause or reason may have been the true cause

or reason for the damage rather than the one alleg-

ed by the plaintiff, but such possibility or even pro-

bability is not to be allowed to defeat the right of

recovery where the plaintiff has presented to the

jury sufficient facts and circumstances surrounding

the occurrence as to justify a reasonable juror in con-

cluding that the thing charged was thj prime and

moving cause."

From all the evidence, however, it is safe to con-

clude that this accident causing the plaintiff's leg to

be sore during all the time intervening between the

accident and the amputatiou, if not the direct cause of

the amputation materially hastened it and if that is

true then as a matter of law the pliantiff was entitled

to recover for the amputation.
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Lousville & Nashville Ry. vs. Northington Tenn.

16 L- R. A.,568.

When two causes co-operate to produce the dam-

age resulting from a legal injury, the proximate

cause is the originating and efficient cause which sets

the other cause in motion.

Lapleine vs. Morgan's Ry. Co., 1 L. R. A. 378.

Thus, though the damage done to a child by an

injury appears to be aggravated by a latent heredit-

ary hysterical diathesis, which had never exhibited

itself before the accident, and might have developed

but for it, the party in fault will be held for the en-

tire damage as the direct result of the accident.

Lapleine vs Morgan's Ry. Co., Id.

In line with this theory is the case of of Terre

Haute Railway Co. vs Buck, 96 Ind. 346; 49 Am. Rep

168, that where one one is injured by the negli-

gence of another and the injury renders the system

more susceptible to disease and less able to resist it

and death results from such disease the death is leg-

ally attributable to such negligence. The same case

also holds that it is not neccessary that the injury

should be the sole or direct cause of the death, if it

concurs in producing death.

In the same case on rehearing, Elliot, Judge, used

the following language:

"Counsel assume that the fever of which the plain-

tiff's intestate died was an independent cause, entire-
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ly separate from the injury received by the fall from

the trestle-work. The evidence does not warrant

this assumption, for it shows that the injury concur-

red in producing- the fever, and also inproducingthe

enfeebled condition which incapacitated the injured

man from resisting the inroads of disease. There

was not only a condition created which made it pro-

bable the intestate would take on disease, but there

was also such an enfeeblement of the system as im-

paired its power to repel disease.

"Counsel argue the case as though it were neccessary

that the evidence should show with direct and positive

certainty that the injury produced death. The as-

sumption upon which the argument rests cannot be

made good. It is not neccessary in any civil case to

prove the substance of the issu e by direct or posi-

tive evidence. It is sufficient if there are facts fair-

1)^ warranting the jury in inferring the conclusioA

insisted upon by the plaintiff. Indianapolis, etc, R.

Co. vs. Colinghead, 71 Ind. 476; Indianapolis, etc.,

Ry. Co. vs Thomas, S^^id 194; 1 Greenl. Ev., Sec. 13,

n. In the case before us the evidence very clearly

and fully warranted the inference that the injury con-

curred in producing death; indeed any other con

elusion would be directly opposed to that which the

evidence supports.

"It was not necessar}" that the appellee should show

that the injured was the sole or direct cause of the
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death. The conclusion stated in our former opinion

is fully sustained by a case which has been brought

to our attention since that opinion was written. The

case to which we refer is that of Beauchamp vs.

Saginaw, etc.. Co., 50 Mich. 163; s. c, 4^6 Am. Rep.

30. In the course of the opinion the court said:

"Is it clear beyond dispute, that the cold taken,

pneumonia and death were independent and separate

from the injury received and sickness resulting there

from? Can it be said with judicial certainty that the

injury, the sickness and weaknessfoUowing therefrom

did not directly cause or largely contribute to the

attack of pneumonia, and that the party wrongfully

injured was as able to withstand this: resultant at-

tack as he would have been if a good healthy well

nourished boy, as at the time he received the injury?

If the injury received and sickness following concur-

-f^d in and contributed to the attack of pneumonia,

the defendant must be held responsible therefor. It

can not be said that here was a second wrongful

act, or a disease wholly independent of the first wrong,

which caused the death of the boy. People vs. Cook,

39 Mich. 239.' The case in hand is in every feature

infinitely stronger than the one from which we have

quoted."

Terra Haute Ry. Qo. vs. Buck, 49 Am. Rep. 182.

The fact that a person was suffering from Bright's

disease at the time he was injured does not impair
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his right of recovery against the party in fault for

injury although the injury was aggravated by the

disease.

Louisville Hy. Co. vs. Snyder, 117 Ind. 435; 3 L.

R. A. 434.

The same rule v^as applied to the development of

catarrh as a result of an injury to the nose to a per-

son who never had catarrh before.

Quackenbush vs. C. W. Ry. Co., 73 Iowa 458.

It is a question for the jury to determine whether

cancer which developed on a person at a place where

she was injured and shortly after the injury, was a

result of the injury.

Baltimore City Ry. C. vs. Kemp, 61 Md. 74.

It is useless to cite further authorities on these

elementary principles.

In cases of this character, it is always a question

for the jury, under propter instruction, to determine

the issue both as to the cause of the injury and the

amount of the verdict. Our argument has been on

the theory that the jury were properly instructed,

and that, under proper instruction, they had found a

verdict, the amount of which was perhaps based on a

belief by the jury that the amputation of the lirab

was closely connected with the injury complained of.

But, even if it might be held that the evidence did
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not justify such a conclusion b}^ the jury, yet the

account of the intense suffering which the plaintiff

testifies that he was subjected to on account of this in-

jury, and the other evidence in the case, constitute

sufficient evidence to justify the v-erdict. We under-

take to say that the appellate court will not set aside

a verdict of $3000.00 as excessive in this case in any'

event.

The seventh error assigned by the plaintiff in error

is that the jury ignored and disregarded a purported

instruction of the court in regard to the duty of the

defendant to provide a reasonably safe place for

plaintiff to work.

This assignment cannot be considered for the same

reason that the sixth assignment of error cannot be

considered, viz: that the purported instruction ap-

pears only in'the bill of exceptions. In fact, the re-

cord does shov/ that there was testimony as to the un-

safe place in which plaintiff was required to work,

and which we have argued heretofore under the

fourth subdivision of the discussion of defendant's

motion for a directed verdict.

The whole question was fairly submitted to a jury,

under proper instructions which are not before the
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Court, and which are presumed to have correctly

stated the law.

We, therefore, respectfully submit that Ithe judg'-

ment should be affirmed.

R. T. MORGAN,
EDWIN McSEK,

Attorneys for Defendant in Error, residence and post

office address Coeur d'Alene, Idaho.
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[Stipulation Under Admiralty Rule 4.]

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

The American Steamer "SANTA RITA," Her

Tackle, Apparel and Furniture, and All Per-

sons Intervening for Their Interests Therein,

Respondents,

UNITED STEAMSHIP COMPANY (a Corpora-

tion),

Claimant.

It is hereby stipulated by and between the respec-

tive parties hereto, under Admiralty Rule 4 of the

United States Circuit Court of Appeals for the Ninth

Circuit, that the apostles herein may omit therefrom

all of the record, testimony, papers and proceedings

filed, taken or had herein, except the following which

shall be set forth in said apostles

:

1. A caption exhibiting the proper style of the

court and title of the cause; and a statement show-

ing the time of the commencement of the suit, the

names of the parties thereto, including claimant, the

respective dates when the pleadings herein were

filed, the time when the trial hereof was had, and

name of the judge hearing the same, the result of

said trial, date of entry of interlocutory decree, ref-
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erence of question of damages to the commissioner,

result of the proceedings taken before such commis-

sioner and of his repoi*t thereon, exceptions thereto,

and date of the entry of the final decree, as well as

date when the notice of appeal therefrom was filed.

2. The libel herein, amendment thereto, and an-

swer to libel as amended.

3. All of the testimony and other proofs adduced

herein before the commissioner.

4. The interlocutory decree, report of commis-

sioner, exceptions thereto, and final decree in the

cause.

5. The notice of appeal, citation on appeal, and

assignments of error.

It is further stipulated and agreed that the ap-

peal herein is taken pursuant to section 3 of ad-

miralty rule 4 of the Circuit Court of Appeals. If

said rule be held unconstitutional, or invalid for any

other reason, then this appeal shall be dismissed.

If said rule be held or deemed to be constitutional,

then the sole question to be reviewed by the Circuit

Couit of Appeals on said appeal shall relate to the

value of the damaged coffee involved herein at the

time of its delivery to libelant.

Dated, San Francisco, California, December 22,

1909.

PAGE, McCUTCHEN & KNIGHT,
Attorneys and Proctors for Appellant.

WILLIAM DENMAN,
Attorney and Proctor for Appellee.

[Endorsed] : Filed Dec. 23, 1909. Jas. P. Brown,

Clerk. By M. T. Scott, Deputy Clerk.
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In the District Court of the United States of Amer-

ica, in and for the Northe\rn District of Cali-

fornia.

No. 13,642.

A. SCHILLING & COMPANY (a Corporation),

Libelant,

vs.

American Steamer ''SANTA RITA," Her Tackle,

Apparel, and Furniture, and All Persons In-

tervening for Tbeir Interests Therein,

Respondents.

Statement of the Clerk of the District Court.

PARTIES.
Libelants : A. Schilling & Company, a corporation.

Respondents: American Steamer ''Santa Rita," her

tackle, apparel and furniture, etc.

Claimants: United Steamship Company, a corpora-

tion.

PROCTORS.
Libelants: Mr. WILLIAM DENMAN.
Respondents and Claimants: Messrs. PAGE, Mc-

CUTCIIEN and KNIGHT.
1907.

March 16. Filed verified libel.

Filed libelant's stipulation for costs.

Issued Monition for attachment of the

steamer "Santa Rita," and which

said Monition was afterwards on the

ITith day of March, 1907, returned

and filed with the following return
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of the United States Marshal en-

dorsed thereon:

**In obedience to the within Moni-

tion, I attached the American Str.

'Santa Rita, ' therein described on the

16 day of March, 1907, and have

given due notice to all persons claim-

ing the same, that this Court will on

the 2d day of April, 1907 (if that

day be a day of jurisdiction, if not,

on the next day of jurisdiction there-

after), proceed to trial and condem-

nation thereof, should no claim be

interposed for the same. I also

served a copy of this Monition on C.

E. Erikson, Chief Officer of said

American Str. 'Santa Rita,' and

placed a keeper in charge.

CHARLES T. ELLIOTT,
United States Marshal.

By James L. Nolan,

Deputy.

San Francisco, Cal., March 18, 1907.''

March 21. Filed claim of United Steamship Com-

pany.

Filed claimant's stipulation for costs.

Filed admiralty stipulation for release

of steamer "Santa Rita," in the

sum of $8,000.00, with United States

Fidelity and Guaranty Company, as

Surety.
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April 26. Filed answer of claimant, United

Steamship Company.

May 2. Filed amendments to libel.

1908.

Dee. 10. The above-entitled cause came on for

hearing this day, in the District

Court of the United States of Amer-

ica, in and for the Northern District

of California, held in the City and

County of San Francisco, before the

Honorable John J. De Haven, Judge

of said Court, and after the hearings

of said cause, was on the 23d day of

December, 1908, submitted to the

Court for consideration and decision.

1909.

March 3. Filed findings of fact and conclusions

of law therefrom, and ordered that

libelant recover damages and costs.

Ordered cause referred to United

States Commissioner James P.

Brown, to ascertain and report

amount of damages, but which said

May 27. order was set aside on May 27th, 1909,

and cause referred to Commissioner

Francis Krull.

June 3. Filed report of United States Commis-

sioner Francis Krull, finding amount
of damages sustained by libelant, to

be the sum of $4,776.10, within inter-

est at the rate of 6% ($667.06),

making a total sum of $5,443.16, due

libelant.
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June 12. Filed claimant's exceptions to report of

commissioner.

Aug. 6. Filed memorandum opinion, ordering

exceptions to report of connnissioner

overruled, ordered said report con-

firmed.

Aug. 16. Filed Final Decree.

Sept. 28. Filed Notice of Appeal.

In the District Court of the United States, Northern

District of California.

IN ADMIRALTY.

A. SCHILLING & COMPANY (a Corporation),

Libelant,

vs.

American Steamer "SANTA EITA," Her Tackle,

Apparel, and Furniture, and All Persons In-

tervening for Their Interests Therein,

Respondents.

Libel in Rem for Damages to Cargo.

To the Honorable J. J. DE HAVEN, Judge of the

United States District Court, Northern District

of California, in Admiralty

:

The libel of A. Schilling & Company, a corpora-

tion, duly organized and existing under and by vir-

tue of the laws of the State of California, and doing

business therein, against the American steamer

"Santa Rita," whereof Arthur B. Conner was and

Is master, her tackle, apparel and furniture, and all

persons intervening for their interests therein in a



vs. A. Schilling d- Company. 7

cause of contract, civil and maritime, alleges as fol-

lows:

I.

That libelant is informed and believes, and upon

such information and belief alleges, that some time

in the month of October, A. D. 1906, Arbuckle Bros,

shipped on board the said Steamer, then lying at

the port of New York, State of New York to be car-

ried and transported in said steamer to the port of

San Francisco, State of California, and delivered

to the libelant at said port, five hundred (500) bags

of Santos coffee, weighing seventy-seven thousand

two hundred and four (77,204) pounds, the said cof-

fee then being in good order and well-conditioned,

and to be delivered to libelant in like good order;

and the said Arthur B. Conner, as said captain, re-

ceived the said coffee aboard said ship and agreed to

carry the same in said manner and as a common

carrier thereof to said port of San Francisco; that

said steamer '

' Santa Rita '

' was owned by the United

Steamship Company, a New Jersey corporation, and

was chartered for said voyage by the Union Oil

Company, a California, corporation; that said Ar-

thur B. Conner was the agent of both said corpora-

tions and of said ship in receiving said coffee; that

said ship was on said voyage carrying goods as a

common carrier by sea.

II.

That the said steamer "Santa Rita" did steam on

the said voyage and did thereafter arrive at the port

of San Francisco, and did there deliver to the libel-

ant the said coffee, but, as libelant is informed and
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believes, and upon such information and belief al-

leges, not in the like good order as when delivered

to the said ship, but, on the contrary, the said cof-

fee when delivered to the libelant at the said port

of San Francisco was badly damaged by contact with

oil and water, which damage was inflicted upon the

said cargo while in the possession of the said ship

on the said voyage.

III.

That the injury to the said cargo so received on

the said voyage is more than five thousand (5,000)

dollars, and that libelant has been damaged in said

amount.

IV.

That the said steamer "Santa Rita" is now within

the port of San Francisco, Northern District of Cali-

fornia.

V.

That all and singular the premises are true and

within the admiralty and maritime jurisdiction of

the United States and of this Court.

Wherefore, the libelant prays that process in due

form of law according to the course of this Court in

causes of admiralt.y and maritime jurisdiction may
issue against the said steamer, her tackle, apparel

and furniture, and that all persons claiming any in-

terest therein may be cited to appear and answer

all and singular the matters aforesaid, and that this

Honorable Court mil be pleased to decree the pay-

ment of the damages aforesaid with costs, and that

the said vessel may be condemned and sold to pay

the same, and that the libelant mav have such other
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and further relief in the premises as in law and

justice they may be entitled to.

WILLIAM DENMAN,
Proctor for Libelant.

State of California,

City and County of San Francisco,—ss.

R. Schilling, being first duly sworn, deposes and

says

:

That he is the Secretary of the corporation libel-

ant herein; that he is duly authorized by the said

corporation and instructed by it to verify this libel

;

that he has read the foregoing libel and knows the

contents thereof, and that the same is true of his

own knowledge, except as to the matters therein

stated on information and belief, and that as to such

matters he believes it to be true.

R. SCHILLING.

Subscribed and sworn to before me this 16th day

of March, 1907.

[Seal] JOHN FOUGA,
Deputy Clerk U. S. District Court, Northern District

of California.

[Endorsed] : Filed Mch. 16, 1907. Jas. P. Brown,

Clerk. By John Fouga, Deputy Clerk.
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In the District Court of the United States, Northern

District of California.

IN ADMIRALTY.

A. SCHILLING & COMPANY (a Corporation),

Libelant,

vs.

American Steamer ''SANTA RITA," Her Tackle,

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents.

Amendment to the Libel.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States, for the

Northern District of California

:

Now comes the libelant herein, and finding new

facts set up in the answer of the United Steamship

Company, claimant of the above-named steamer

"Santa Rita," pursuant to Rule 51 of the Admiralty

Rules of the Supreme Court of the United States, it

files its amendment to the libel by it herein filed,

adding thereunto and alleging as follows

:

I.

That it is true that the coffee injured while car-

ried by the said steamer "Santa Rita" as heretofor^e

described in this libel was carried under bill of lad-

ing issued by and on account of said steamship, and

that the copy of the bill of lading set forth in the

answer of claimant is a full, true and correct copy

of said bill of lading ; that long prior to the delivery
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of the said cargo in San Francisco, and prior to the

receipt of the said injury by said cargo, Arbuckle

Brothers, the person to whom the said bill of lading

was issued and the consignee therein named, as-

signed, endorsed and set over the said bill of lading

to libelant, and that libelant has ever since been and

now is the owner and holder of the said bill of lad-

ing, and at the time of the receipt of the injuries

by the said coffee was and now is the owner of the

said coffee.

WILLIAM DENMAN,
Proctor for Libellants.

State of California,

City and County of San Francisco,—ss.

Rudolph Schilling, being first duly sworn, deposes

and says

:

That he is the secretary of the corporation libelant

herein; that he is duly authorized by the said cor-

poration and instructed by it to verify this libel;

that he has read the foregoing libel and knows the

contents thereof, and that the same is true of his

own knowledge, except as to the matters therein

stated on information and belief, and that as to such

matters he believes it to be true.

RUDOLPH SCHILLING. -

Subscribed and sworn to before me this first day
of May, 1907.

[Seal] JOHN H. WARE,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed May 2, 1907. Jas. P.. Brown,

Clerk. By John Fouga, Deputy Clerk.
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In the District Court of the United States, Northern

District of California.

IN ADMIRALTY.

A. SCHILLING & COMPANY (a Corporation),

Libellant,

vs.

American Steamer ''SANTA RITA/' Her Tackle,

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents.

Answer.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of the United States, for the

Northern District of California:

The answer of United Steamship Company, claim-

ant of the above-named steamer "Santa Rita," inter-

vening for its interests in said vessel, to the libel

herein of A. Schilling & Company, a corporation, al-

leges, as follows:

I.

That it is true that in the month of October, 1906,,

Arbuckle Brothers shipped on board said steamer,

then lying at the port of New York, State of New
York, to be carried and transported in said steamer

to the port of San Francisco, State of California, to

the order of said Arbuckle Brothers, and not other-

wise, and delivered to libellant at the port last named,

five hundred bags of green coffee, and not otherwise,

weighing six thousand five hundred pounds, and no

more, but claimant is entirely ignorant as to the
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order andi condition of said coffee, and each and

every part thereof, at the time of said shipment, and

therefore leaves libellant to its proof thereof.

II.

Claimant denies that said coffee, under the terms

of the contract of shipment, was to be delivered to

libellant in good order and well-conditioned; and

denies that the master of said ship, to wit, Arthur

B. Conner, agreed to carry said coffee in the man-

ner set forth in said libel, or in any manner or under

any other terms or conditions than those set forth

in the bill of lading, under which said coffee was

transported as aforesaid, which bill of lading is here

referred to and a copy thereof is hereunto attached

and made a part hereof; and claimant avers that the

said Arthur B. Conner received said merchandise

on board of said steamer as master thereof, and as

agent for either claimant or the Union Oil Company,

a California corporation, as the interest of each may
appear under a charter-party theretofore entered

into between them, and then in effect, and not other-

wise.

III.

Claimant alleges that the coffee referred to in

said libel, after being received on board of said

steamer, was carried thereby from the said port of

New York to the said port of San Francisco, under

the contract of carriage hereinbefore set forth, and

not otherwise, and that claimant is the sole owner

of said vessel.

IV.

Claimant alleges that upon the arrival of said
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steamer at said port of San Francisco, said coffee

was delivered to libellant, but claimant has no in-

formation or belief upon the subject sufficient to

enable it to answer the allegation of the libel re-

S23ecting the condition of said coffee at the tune of

its delivery as aforesaid, and therefore placing its

denial on that ground it denies that at such time

said coffee was badly or at all damaged by contact

with oil and water, or either thereof.

On the other hand, claimant avers the fact to be

that said coffee, if damaged at all, v\'as damaged by

a cause specified in said bill, of lading as exempting

said carrier from liability, to wit, from leakage,

breakage, contact with other goods, and perils of

the sea.

V.

Claimant has no information or belief upon the

subject next hereinafter mentioned sufficient to

enable it to answer the allegations of the libel in said

behalf, and therefore placing its denial upon that

ground it denies that the injury to the cargo here-

inbefore referred to on said voyage is more than

five thousand (5,000) dollars, or is said sum or any

part thereof, and denies that the libellant has been

damaged in said amount or any part thereof.

Wherefore, claimant prays that the libel may be

dismissed, with its costs in this behalf sustained.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant.
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State of California,

City and County of San Francisco,—ss.

James Jerome, being duly sworn, deposes and

says: That lie is an officer, to wit, the treasurer of

the United Steamship Company, the claimant in the

above-entitled action; that he has read the foregoing

answer and knows the contents thereof, and that

the same is true of his own knowledge, except as to

the matters which are therein stated on information

or belief, and as to those matters that he believes it

to be true.

JAMES JEROME.

Subscribed and sworn to before me this 26th day

of April, 1907.

[Seal] ROBT. J. TYSON,
Notary Public in and for the City and County of

San Francisco, State of California.

[Exhibit to the Answer—Bill of Lading.]

Shipped, in good order and condition by Arbuckle

Bros, in and upon the Steamship called Santa Rita

whereof is master for this present voyage A. B. Con-

ner or Avhoever else may go as Master in the said

Vessel, and now lying in the port of New York, and

bound for San Francisco, Cal., Five Hundred (500)

bags Green Coffee S. covers being marked and

numbered as in the margin; and are to be delivered

from the ship's deck, where the ship's responsibility

shall cease, in like good order and condition, at the

aforesaid port of San Francisco (the act of God,

the Kings Enemies, Pirates, Robbers, Thieves, Ver-
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min; Barratry of Masters or Mariners, Restraints

of Princes and Rulers, Loss or damage arising from

insufficiency in stength of Packages, from Sweating,

Leakage, Breakage, or from stowage or contact witli

other goods, or from any of the following perils,

whether arising from negligence, default, or error in

judgment of the Master, Mariners, Engineers or

others of the crew, or otherwise howsoever ex-

cepted), namely; Risk of Craft, Explosion or Fire

at sea, in Craft or on Shore, Boilers, Steam or

Machinery, or from the consequence of any damage

or injury thereto howsoever such damage or injury

may be caused. Collision, Stranding, or other perils

of the seas. Rivers, or Navigation, of whatever

nature or kind soever; and howsoever such collision.

Stranding or other peril ma}^ be caused, with liberty,

in the event of the steamer coming back to New
York, or into any other port, or otherwise being pre-

vented, from any cause, from proceeding in the

ordinary course, of her voyage; to tranship the

Goods by any other Steamer, and with liberty dur-

ing the voyage to call at any port or ports, to re-

ceive Fuel, to load or discharge Cargo, or for any

other purpose whatever, to sail with or without

pilots, and to tow and assist vessels in all situations,

unto San Francisco, Cal., or to owners or their

Assigns, Freight for the said goods being paid,

immediately on landing, without an}^ allow^ance of

credit or discount, at the rate of forty (40'c) cents

per hundred gross weight delivered with 5 per cent,

l^rimage and average accustomed. In Witness

whereof, the Master or Agents of the said Ship hath
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affirmed to one Bill of Lading, besides Captain's

copy, all of this tenor and date, one of whicli Bills

being aecomplislied, the others to stand void.

Weights, Measures, Contents, Quality, Brand and

Value unknown. The Goods to be taken from

alongside by the Consignee, immediately the Vessel

is ready to discharge, or otherwise they may be

landed and warehoused at his risk and expense.

The Collector of the Port is hereby authorized to

grant a general order for discharge, iimnediately

after the entry of the Ship. The master Porterage

of the delivery of the cargo to be done b}^ the Con-

signee of the ship, and the expense thereof to be

paid by the receivers of cargo. The owner of the

Ship will not be responsible for Money, Documents,

Gold, Silver, Bullion, Specie, Jewelry, Precious

Stones or Metals, Paintings and Statuary, unless

Bills of Lading are signed therefore and the value

thereof therein expressed.

In accepting this Bill of Lading, the Shipper or

other Agent of the Owner of the Property carried,

expressly accepts and agrees to all its stipulations

exceptions and conditions, whether written or

printed. Sterling freight, at the quoted short ex-

change on London, and Dollar freight Fres. 5f. 25c.

in Gold, to the Dollar.

Dated in New York, Oct. 20, 1906.

FILLMORE CONDIT, Agent.

Not Accountable for Weights, Marks, Decay,

Breakage, or Damage by Rats.
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ATTENTION OF SHIPPERS IS CALLED TO
THE ACT OF CONGRESS of 1851.

"Any person or persons shipping Oil or Vitriol,

Unslacked Lime, Inflammable Matches, or Gun-

powder in a Ship or vessel taking cargo for divers

persons on freight without delivering at the time

of shipment a note in writing expressing the nature

and character of such merchandise to the Master,

Mate or Officer or other person in charge of loading

of the Ship or Vessel, shall forfeit to the United

States "One Thousand Dollars.

To the Order of Arbuckle Bros.

Notify—A. Schilling & Co., San Francisco, Cal.

Mark A. S. & Co., San Francisco, Cal.

Freight 65000 at 40c £ $260.00

Primage 1.65

Total £ 261.65

Pd.

It is also Mutually agreed that this shipment is

subject to all the terms and provisions of and all the

exemptions from liability contained in the Act of

Congress of the United States, approved on the

13th day of February, 1893, and entitled "An Act

relating to the Navigation of Vessels, etc."

Admission of service of the within Answer and

receipt of a copy is hereby admitted this 26th day

of April, 1907.

WILLIAM DENMAN,
Proctor for Libelant.

[Endorsed] : Filed Apr. 26, 1907. Jas. P. Brown,

Clerk. By John Fouga, Deputy Clerk.
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[Findings of Fact and Conclusion of Law, etc.]

In the District Court of the United States, Northern

District of California.

No. 13,642.

A. SCHILLING & COMPANY (a Corporation),

Libelant,

vs.

American Steamer ^'SANTA KITA," Her Tackle,

Apparel and Furniture,

Respondent.

Upon consideration of the evidence, I find all of

the allegations of the libel, and the amendment

thereto, to be true;

Second, that the damage to the cargo of coffee

mentioned in the libel was not caused by leakage,

breakage, contact with other goods, or ^^erils of the

sea, or any other cause specified in the bill of lading,

as exempting the steamer "Santa Rita" from lia-

bility.

As a conclusion of law, from the foregoing facts,

I find that the libelants are entitled to a decree for

the damages sustained by them on account of the

matters alleged in their libel, and for costs.

The case will be referred to United States Com-

missioner Brown, to ascertain and report the

amount of such damages.

Let such a decree be entered.

Dated March 3d, 1909.

JOHN J. DE HAVEN,
Judge.
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[Endorsed] : Filed Mar. 3, 1909. Jas. P. Brown,

Clerk. By Francis Kriill, Deputy Clerk.

[Order Concerning Decree, Referring Case to United

States Commissioner, etc.]

At a stated term of the District Court of the United

States of America for the Northern District of

California, held at the courtroom thereof, in the

City and County of San Francisco, on Wed-
nesday, the 3d day of March, in the 3^ear of

our Lord one thousand nine hundred and nine.

Present: The Honorable JOHN J. DE HAVEN,
Judge.

No. 13,642.

A. SCHILLING & COMPANY,
vs.

American S. S. "SANTA RITA," etc.

This case having been heretofore submitted to

the Court for decision, now after due consideration

had thereon, the Court files its written findings of

fact and conclusion of law therefrom, and by the

Court ordered that libelant is entitled to a decree

for the damages sustained by it on account of the

matters alleged in the libel, and for costs.

Further ordered that this case be, and the same is

hereby referred to United States Commissioner

Brown, to ascertain and report the amount of such

damages.
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[Order Substituting United States Commissioner.]

At a stated term of the District Court of the United

States of America for the Northern District of

California, held at the courtroom thereof, in the

city and county of San Francisco, on Thursday

the 27th day of May in the year of our Lord

one thousand nine hundred and nine. Present:

The Honorable JOHN J. DE HAVEN, Judge.

No. 13,642.

A. SCHILLING & CO.

vs.

Str. "SANTA RITA," etc.,

No. 13,802.

UNION CARBIDE CO.

vs.

SAME.

On motion of Wm. Denman, proctor for libelants

herein, by the Court ordered that the order hereto-

fore made herein referring these cases to United

States Commissioner Brown, to ascertain and re-

port the amount of damage, be, and the same are

hereby set aside and vacated, and further ordered

that said cases be, and they are hereby referred to

U. S. Commissioner Krull, to ascertain and report

thereon on the testimony already taken before him

in the case of Thomas H. Haskins et al. vs. Str.

"Santa Rita" etc., No. 13,639.
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In the District Court of the United States, Northern

District of California.

A. SCHILLING & COMPANY,
Libelant,

VIS.

The Steamer "SANTA RITA," etc.,

Respondent.

Report of United States Commissioner Francis

Krull.

To the District Court of the United States for the

Northern District of California:

Pursuant to the order of reference made in the

above-entitled case, referring the same to the under-

signed as United States Commissioner, to ascertain

and report the amount of the damage to which libel-

ant is entitled, I have to report as follows : I was at-

tended on the dates upon which testimony was taken

by William Denman, Esq., proctor for libelant, and

Samuel Knight, Esq., of the firm of Messrs. Page,

McCutchen & Knight, proctors for respondent, and

the proceedings and testimony had and taken are

hereunto annexed and made a part hereof.

The consigmnent of coffee upon which damage is

to be assessed herein for which the steamer "Santa

Rita" has been found to be liable, was a part of the

same general cargo, and was injured from the same

cause, as the coffee in the case entitled Thomas H.

Haskins et al., etc., vs. The Steamer "Santa Rita"

etc.. No. 13,639, in this court, in which a report has

this day been made, and v^'as sold to the same coffee
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jobber for the same price, and the findings of facts

as to the market value of damaged coffee in said

report, is made a part hereof, and adopted as a basis

in ascertaining the value of this damaged coffee.

I further find from the evidence herein, the num-

ber of pounds of this coffee shipped in good order,

as per libelant's exhibit numbered 1, to be 77,204 lbs.

That there were delivered to libelant or on its ac-

count, the same weight as shipped.

That the market value of this coffee in sound con-

dition of the date of the arrival of the steamer

''Santa Rita" in San Francisco, was eleven and one-

half cents per pound, as per stipulation annexed

hereto.

From which I find the market value of

this coffee in sound condition to be

(77,204 lbs. at III/2 cents per lb.) $8,878.46

And from the finding as to the value of

the damaged coffee in the report above re-

ferred to, I find the value of this coffee in its

damaged condition to be (77,204 lbs. at 514

cents per lb.) 4,053.21

$4,825.25

I find that there was unpaid freight

amounting to 49.16

$4,776.10

From the foregoing findings of fact and conclu-

sions therefrom, I find, and do so report, the amount
of the damage to which libelant is entitled to be

$4,776.10.
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And assuming that interest will be allowed on this

sum as in the case of Haskins et al. etc. vs. The Str.

"Santa Rita" No. 13,639, 1 find the amount of the in-

terest to be $667.06, which is six per cent on

$4,776.10, from January 30, 1907, to and including

the date of this report.

To recapitulate: The damage to which

libelant is entitled is ascertained and re-

ported to be $4,776.10

The interest on this sum' at 6% is found

to be 667.06

Total $5,443.16

All of which is respectfully submitted.

Dated, San Francisco, Cal., May 28, 1909.

FRANCIS KRULL, [Seal]

United States Commissioner, Northern District of

California.

Testimony Taken Before United States Commis-

sioner.

[Testimony of George W. Werlin, for the Libelant.]

Tuesday, April 6th, 1909.

GEORGE W. WERLIN, called for the libelant,

sworn.

Mr. DENMAN.—Q. Mr. Werlin, what is your

occupation ?

Mr. KNIGHT.—I understand, Mr. Commissioner,

that Mr. Denman offers this testimony not onl}" in

the Schilling case but in the Leege & Haskins case

as well. Of course, we shall object to any consid-
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(Testimony of George W. Werlin.)

eration of the evidence in the Leege & Haskins case

on the ground that that hearing has been closed and

the matter submitted to the Commissioner for deci-

sion.

Mr. DENMAN.—That being the case, I make a

motion, Mr. Commissioner, to reopen it upon the

ground of evidence that I have discovered since the

last hearing. In going into the Schilling case I dis-

covered certain matters affecting the Leege & Has-

kins case, which will throw some light on that pro-

ceeding, and as the Commissioner has not reached

a decision on that, and as he will be obliged to con-

sider the two cases at the same time, I move that the

evidence taken to-day be considered also in the Leege

& Haskins case.

The COMMISSIONER.—Of course, I am inclined

to grant the motion because I have not taken up this

matter at all as yet, and all the evidence that bears

upon the subject certainly ought to be in and consid-

ered.

Mr. KNIGHT.—It will also be understood that

we will be given an opportunity to put in anything

we might have.

The COMMISSIONER.—Yes.
Mr. DENMAN.—Q. What is your occupation?

A. Coffee broker.

Q. How long have you been a coffee broker, Mr.

Werlin? A. Since July, 1901.

Q. What are your duties as a coffee broker ?

A. To bring buyer and seller together on coffee

transactions.
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(Testimon}' of George W. Werlin.)

Q. In the course of your profession is it neces-

sary for you to determine the value of coffee ?

A. Always.

Q. Does every transaction that you have spoken

of require that you determine the values?

A. On all what we call first-hand coffee I am

obliged to place values; the coffees tliat we sell for

jobbers they value themselves.

Q. Do you recall the arrival of the steamship

''Santa Rita" in San Francisco in 1907'?

A. Very well.

Q. In the month of January? A. Yes.

Q. Do you remember the discussion in the mar-

ket here concerning the
'

' Santa Rita '

' coffee ?

A. Very well.

Q. Did you ever have any discussion with Leon

Lewin regarding those coffees? A. I did.

Q. Describe the circumstances under which that

occurred ?

Mr. KNIGHT.—We object to any evidence tend-

ing to show that this witness may have had in the

way of discussion with Mr. Lewin regarding this

coffee.

Mr. DENMAN.—Q. Answer the question.

A. Mr. Lewin seem^ed to be very much pleased

with the purchase of a certain lot of coffee that he

made from the steamer "Santa Rita," and invited

me to look at the coffee, and in doing so I imme-
diately recognized that the coffee was not sound ; he

then told me what he had paid for it, and I imme-
diately told him he was stung. He wanted to know
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(Testimony of George W. Werlin.)

my reasons, wanted me to explain, which I did, and

he then immediately went to the telephone and asked

to have the order or the bid withdrawn, which was

refused. This all happened while I was still in the

office.

Q. Did you examine any of these coffees ?

A. I examined the samples very carefully.

Q. Did you notice anything peculiar about that?

A. Oh, yes, immediately.

Q. What was it?

A. The coffee was damaged by what I call cre-

osote.

Q. Was that odor perceptible?

A. Very strong.

Q. Would you recollect it if you were to encoun-

ter it again ? A. Yes. sir.

Q. Let me to ask you to examine this sample.

Mr. KNIGHT.—You will note, Mr. Reporter, that

the sample has been kept tightly corked, and was

uncorked and immediately corked up again.

A. (After examination.) That is the same

odor.

Mr. DENMAN.—Q. Now, let me ask you if you

will taste a bean of this coffee from Libelant's Ex-

hibit No. 1. (Handing.)

A. (After examination.) I find the same odor

In this—the same taste as the odor shows in the other.

The odor and the taste is the same thing anyw^ay.

Q. What was the price that Mr. Lewin said that

he paid for that coffee ?

A. Five and one-fourth cents.
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Q. Do you consider that a fair value for coffee

that is imported such as this f

A. No, I consider it an excessive price, and I so

ex]>ressed myself at the time.

Q. How many samples did you have before 3^ou

at that time ?

A. Quite a number. My recollection is that the

pans would cover a space longer than the space of

this table.

Q. And how wide ?

A. Well, just one row of pans, as I recollect.

Q. Let me ask you; suppose coffee that is worth

1.1% cents and coffee that is worth IOI/2 cents is in-

jured as this coffee is injured here, w^ould the sound

value of the coffee in any appreciable way affect the

value of the coffee as it was injured*?

A. In this condition ?

Q. Yes.

A. Not in my opinion. I would not value this

coffee according to the sound value. To explain

myself, I might say that in a case of an insurance

company. I would give a sound value for their guid-

ance. They asked for it, I don't know what for.

But in my opinion and in my way of valuing coffee

of that kind, I would value it only as I find it ; that

is, its present condition.

Q. My question is this: Would the sound value

of coffee have anything to do with coffee damaged

as that is, when it is damaged as badly as that would

it make any difference whether its original value

was 101/4 or 111/2 cents? A. Not a bit.
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Cross-examination.

Mr. KNIGHT.—Q. Mr. Werlin, you haA^e been

here in town right along, have you not, for the last

few months % A. Yes, sir.

Q. And accessible at all times, have you not ?

A. Yes, sir.

Q. Anyone who wished to get your evidence or

find you for any other business could have seen you

at any time; you have been here right along, have

you not ? A. Yes. sir.

Q. So that you have always been accessible?

A. Yes, sir.

Q. Now, where did you get these samples from,

Mr. Werlin, that you say you had before you %

A. The}^ were the samples on or from which Mr.

Lewin bought this coffee.

Q. Where did you get them? Did you have

them? A. I did not have them.

Q. Who had them?

A. Mr. Lewin had them.

Q. So Lewin told you they were samples of that

coffee ? A. Of the '
' Santa Rita.

'

'

Q: Isn't that the fact? A. Yes, sir.

Q. The only thing you know as to their being

samples was. what Mr. Lewin said to you ?

A. And that I heard sufficiently about those

things so that I could practically recognize them as

being the ''Santa Rita" coffee without having him

to tell me so, and I think I did ; I think I told him
those were the "Santa Rita" coffees before he told

me.
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Q. Were you ever on the dock at all or see the

''Santa Rita" coming in with those coffees?

A. No, sir.

Q. Did 3^ou ever yourself take anv samples of that

or were any samples taken in 3^our presence from

the "Santa Rita"? A. No, sir.

Q. But you think 3^ou could detect from the odor

of the coffee and the taste of the coffee, or rather

you identify the coffee from the odor and the taste

from what you had heard happened to the coffee on

board ? A. And the kind of coffee.

Q. What is the kind of coffee ? A. Santos.

Q. Do 3^ou know how much of the Santos coffee

Mr. Lewin purchased? I do not want it in bags or

sacks, but do you know whether the Santos coffee

formed any considerable part of it?

A. I onl,y could guess at it, I would not say ex-

actly.

Q. You would not know?

A. No, sir. I could guess at it and tell j^ou what

I think if you care to know that.

Q. Have you any reasonable means of informa-

tion as to the extent, as to how much of that coffee

was Santos and how niuch was other coffee ?

A. I think between 1500 and 1600 bags of San-

tos. That is all I can sa}^

Q. Any other coffee to your knowledge ?

A. No, not to my Ivuowledge. There probably

were some, but I don't remember.

Q. Would it have any difference in your opinion
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whether or not that coffee was Santos or whether it

was, a Mexican coffee ?

A. The same material would damage it, .vou

mean?

Q. x\s to its value, damaged, in that condition?

A. When it gets to be coffee in that condition, it

is just what you can make out of that; it does not

make any difference much w^hether it is Mexican or

Santos.

Q. It does not make any difference what kind it

is, whether it is Santos or Bogota or Mexican ?

A. No, it does not.

Q. Did you roast and test it?

A. I do not remember. It would not be neces-

sary.

Q. So your entire experience with that coffee

would be derived from having tasted a bean ?

A. In its present state?

Q. Yes. A. No, sir.

Q. How much did you sample ?

A. I have had very much experience with coffee

damaged by creosote.

Q. Now, would you subject that coffee to a test

in order to determine whether that coffee would be

palatable, would be drinkable ?

A. I know that coffee immediately, I know it as

quick as I smell it, that it cannot be made palatable.

I say I have had experience with damage by creosote

;

that is, when I say creosote, I mean that flavor or

smell might have been brought about through manj'

things, through smoke or fumes or gas or a thou-
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sand and one things, but experience of that kind I

have had perhaps ever since 1890. This was not the

first one.

Q. So that you assume that because this coffee

had the odor of creosote and the taste of creosote that

it was damaged similarly to other coffee with which

you had experience?

A. Which had the same taste and smell.

Q. Now, that coffee is commercially used, it is

not, here in this port?

A. Well, I think you would find it very difficult

to find anyone in San Francisco who would under-

take to handle it ; that is, as a roaster. I could not

say positively that they would not, but I doubt very

much whether any of them would.

Q. Is that coffee in as bad condition for commer-

cial use as fermented coifee?

A. Fermented coifee is preferable.

Q. It is preferable ? A. Yes, sir.

Q. So that you consider that if that coffee had

been fermented it would be of more value than in

the condition in which you say it is?

A. Yes, sir.

Q. Is fermented coffee put on the market heye for

isale or mixed in with other lots so as to be sold?

A. For consumption here ?

Q. For consumption.

A. Not that I know of, for consumption here.

Q. Where would it be used for consumption?

A. It might be for other places out of the state.
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Q. How do you mean, other places out of the

United States'?

A. Well, perhaps that is where it ultimately goes

to.

Q. So you don't know of your own experience of

any colfee, fermented coffee, that was put in use

here in San Francisco mixed with other coffee ?

A. Not to be used here.

Q. Not to be used here; simply sold to be taken

away from here ; is that the idea ?

A. Yes, sir.

Q. How about this coffee ; have you ever known

of coffee similarly damaged, that is, damaged by

creosote, to have been used here in this port by itself

or mixed with other coffees?

A. Well, I think I could say so from hearsay,

that it was once tried by Mr. Schwerin. I don't

think he succeeded very well, but that is only hear-

say.

Q. We would rather have your own experience!

A. No, I have not.

Q. Mr. Werlin, as a matter of fact, isn't all the

coffee damaged similarly to the way in which this

coffee is damaged, used right straight along in this

port?

A. Not to my own knowledge. I never knew of

it. I have used that kind of coffee on this coast

myself as a manufacturer, but not in California.

Q. What have 3^ou used it for?

A. So I have had experience.
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Q. What have you used it with, in connection with

other coffees or by itself?

A. I have mixed it in to my sorrow.

Q. So that your testimony is, that as far as you

know, coffee which reaches this port in a similar dam-

aged condition to this is not used, mixed with other

coffee and sold to the general public %

A. Here?

Q. Yes.

A. Not to my knowledge. I do not happen to

think of a roaster in San Francisco that would do

it, unless it would be some new man that had not

had any experience.

Q. And you wish to be understood as saying that

this coffee is w^orse than fermented coffee?

A. There might possibly be fermented coffees

that are just as bad, but I know of some that were

sold cheaper.

A. Yes, some slightly cheaper. As a general

thing I would sooner have them.

Q. Did you note, Mr. Werlin, any diff'erence in

the taste of these two samples that have been shown

you ?

' Mr. DENMAN.—He has only tasted one.

Mr. KNIGHT.—Q. In the smell of the two sam-

ples that were shown you ?

A. I would prefer to go into a fuller examination

than I made of the two samples.

• Q. You were shown on your direct examination

two samples, one in a bottle that appears to have

been kept tightly corked or covered, and another in
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a paper bag, which has enabled its contents to be ex-

posed to the air. Do you notice any difference in

the odor of the coffee in those two samples %

A. The odor of this one was creosote, and the

taste of this one was the same as the odor was in

•that.
,

Q. How about the difference in the odor, any dif-

ference in odor?

' A. If you wish me to smell this I can do it.

Q. Do so. I want to know whether you notice

any difference in these two samples'?

A. One has been open and the other sealed.

Q. That is what I am trying to get at.

A. You are welcome to the information.

Q. What difference do you notice in them?

A. It is c|uite natural that there should be a dif-

ference.

' Q. What is the difference ?

A. The first sample has been exposed to the air

and it has blown off' some ; that other sample ha? been

sealed, but the taste is there, and you can leave it

open and you can spread it out, and you can lay it

out and you can turn it out and in fact do anything,

and you can never get rid of that creosote.

Q. Now, to what extent is the odor of the creosote

in the coffee affected by the question of whether it

is left exposed to the air ?

' A. Whether it is or not ?

Q. Whether it is or is not exposed to the air; to

what extent does the exposure of the coffee to the

air affect the odor or smell %
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A. It seems that some of that which adheres to

the outside of the bean blows off, but the essential

oil in the bean is simply tainted with the creosote and

you can't get rid of it.

Q. Can't you get rid of any of it? In other

words, can you make that a more palatable coffee by

exposing it to the air rather than by leaving it in a

tightly closed jar? A. No, sir,

' Q. So that the one remains as bad as the other?

A. Yes. It would be yes or no in both cases, but

the no of it is that no matter what you try to do with

it, and the effect of the blending that you refer to

would simply be a nuisance and a thing you could

not overcome; you could not get away from it.

Q. Have you ever known of coffee similarly dam-

aged selling at this port for higher than 51/4 cents a

pound? A. I have no recollection of that.

Q. That is the highest figure you have ever heard

coffee of that kind to bring in this port, 514 cents?

A. Yes, sir.

Q. I mean at or about in the latter part of 1906.

A. Yes. There did not happen to be an}^ other

at that time. The onl}- lot that I remember was a

lot that came here about 1899.

Q. I don't want to go back as far as that?

A. That is the only lot I remember previous to

that.

Q. How well posted do you keep in transactions

of cofl'ees that may reach this port either in a dam-

aged condition from creosote or damaged for an}'
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other reasons, or fermented. Do you keep posted on

the sale of that coffee?

A. I hear and know of every such transaction.

If there is one made by another broker and we do

not happen to believe in the truth of it we as]£ one

another. I do not hesitate to ask my competitors

such questions, and generally I am answered.

Q. As far as you know was any other coffee com-

ing from the "Santa Rita" and damaged by creo-

sote sold here in this port?

A. It did not happen to come to my notice. It

was only the Santos end of it that came to my no-

tice.

Q. Did you ever hear of the sale of the coffee

which came here by the "Santa Rita" consigned to

Brandenstein & Company?

A. I heard that Brandenstein had some coffee

on the "Santa Rita."

Q. Did you ever see that coffee?

A. No, nothing that belonged to Brandenstein.

Q. Did you have anything to do with the sale of

that coffee? A. No, sir.
;

Q. Did you hear at what figure that coffee had
been sold? A. Brandenstein 's?

Q. Yes. A. No, sir.

Q. Did you hear at what figure that coffee had
been purchased from Brandenstein?

A. Well, that would be the same as the first ques-

tion, if I understood you right.

Q. I mean sold here in the market. You don't

know anything at all about that consignment ?
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A. No, sir.

Q. And you don 't know wliat became of that cof-

fee, do you? A. Brandenstein's?

Q. The Brandenstein coffee.

A. I understand it was part of the coffee that

Lewin purchased; it might have been included in

the Lewin purchase, but I don't know.

Q. As far as you know it was included in the

Lewin purchase? A. Probably.

Q. At 51/4 cents a pound? A. Probably.

Eedirect Examination.

Mr. DENMAN.—Q. When a person begins to

deal in this market in San Francisco and to actually

handle coffees of that grade and put it on the market

he does it prettj^ quietlj^ does he not?

A. Yes; he does not advertise it, if a roaster

buys it.

Q. And possibly a sale of the Brandenstein cof-

fee might have been made to a roaster without your

hearing anything about it on account of that attempt

to keep it quiet? A. Yes.

Recross-examination.

Mr. KNIGHT.—Q. There might have been other

coffees which were similarlj^ damaged, which of

course jou would not know anything about?

A. Not if it arrived by sea. It would be a very

funny thing if I did not hear of it.

Q. So that although the sale of this coffee is not

advertised yet it is generally known?
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A. No, that would not follow. The question I

was trying to answer was, our clerks are always

upon the docks more or less and at the warehouses,

and they hear those things.

[Testimony of Carl Schilling, for the Libelant.]

GAEL SCHILLING, called for the libelant,

sworn.

Mr. DENMAN.—Q. Mr. Schilling, what is your

occupation?

A. Member of the firm of A. Schilling & Com-

pany, dealers in tea, coffee, spices, baking-powder,

etc.

Q. Are you in charge of any particular depart-

ment there? A. The coffee department.

Q. And were you connected with the firm at the

time of the arrival of the "Sonta Rita" in this port?

A. Yes, sir.

Q. Were there certain coffees on that vessel con-

signed to you?

A. Some 500 bags of what was called Mexican

coffee.

Q. Do you recollect examining that coffee at the

time of its arrival?

A. I did not see the coffee at tile time of its ar-

rival.

Q. When had you purchased that coffee?

A. I had purchased that coffee somewheres

around the 15th of September, 1906, on a sample.

Q. What was that coffee worth in San Francisco

at the time of the arrival of the vessel?
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A. In sound condition*?

Q. Yes.

A. I should say lli/> cents.

Q. How long have you been in the coffee busi-

ness?

A. I have been in the department there about

five years.

Q. How long have you been familiar with the

coffee business? A. Well, say, 6 or 7 years.

Q. Will you examine this coffee in the bag here

and smell it and tell me whether you can detect any

odor other than the coffee odor?

A. Very slight, but creosote.

Q. Will you taste it?

A. Very decidedh^ damaged.

Q. What is the nature of the damage?

A. AVhy, what we commonly call creosote.

Q. Now, will you kindly smell the coff'ee in the

cup covered with the tin?

A. That is creosote, very strong.

Q. Is that coffee available for roasting purposes

in the San Francisco market?

A. Not in our business.

Q. Would any reputable dealer in San Francisco

use such a coffee as that for roasting purposes?

A. No, sir.

Q. Is there any commercial purpose in San Fran-

cisco that you know of to which that coffee could

be put?

A. No reputable purpose. A man might buy that

coffee with the object of mixing it in with a lot of
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other coffee, and he would take his chances that the

taste or the damage of the creosote would not be

detected.

Q. Do you think he would be able to succeed?

A. No, sir.

Q. Would that be an honorable practice, to do

that? A. It certainly would not.

Q. Would 51/4 cents be a fair price for that cof-

fee in January, 1907?

A. I think it would be a very high price.

Q. Do you think the coffee is worth that much?

A. No, sir.

Cross-examination.

Mr. KNIGHT.—Q. You think that 514 cents

would be a high price? A. I do.

Q. Of course when jom speak of the price of the

bean you have reference to the fact that it is going

to be available for some use; otherwise, if it is not

available, it would have no figure at all, be so much
junk, so much refuse. A. Yes, sir.

Q. Now, have you ever known, Mr. Schilling, of

coffee damaged to a certain extent being mixed with

other coffees and sold here generally for consump-

tion?

A. What kind of damage do you refer to now.

Q. That is what I Avant to get at from you.

What is the character of the damage which will

limit the use of coffee. Take fermented coffee, what

do you say as to fermented coffee?

A. Fermented coffee is used b}^ some people for

some purposes.
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Q. That is they are mixed with some coffees and

are lost in the general mixture.

A. No, they are not lost in the general mixture.

Nine times out of ten when fermented coffees are

bought they are bought unwillingly, the people don't

know they are fermented.

Q. Isn't it possible to detect the fact that coffee

has fermented if it has fermented to any extent

whatsoever?

A. Yes, it is possible to detect it in the taste, not

always in the smell.

Q. So that if detected after it has been purchased

and been unwillingly purchased by a dealer, he uses

it as he would endeavor to pass off a piece of coun-

terfeit money, get rid of it.

A. A reputable dealer, if he finds it out, and he

has not mixed the coffee, would insist upon the seller

taking the coffee off his hands, cancel the sale.

Q. Now, speaking of the coffee trade generally,

you find fermented coffee used, do you, in connec-

tion with coffees that are unfermented, and perhaps

put out to the trade or sold for general consump-

tion possiblj^ at a little less figure than the coffee

would bring if it did not contain that fermented

coffee?

A. I would not like to answer that question, for

this reason, that I can sj^eak only from what we

do, we don't buy fermented coffees. As far as other

people's coffees are concerned, they don't come to

our notice excepting in the roasted state, and when
in a roasted state we have no way of knowing they
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are straight, generally speaking, or whether the cof-

fees are blended.

Q. So that you would have no experience with

coffees that reached here in a damaged condition as

far as their use to the trade or the general public

is concerned?

A. Only in a general way. I would know, of

course, as far as we are concerned. I know^ that

there have been times when we have had in our place

damaged coffees, dam^aged by all kinds of things.

Q. What have you done with them?

A. It depended entirely upon what the damage

was.

Q. It would depend too partly upon the quan-

tity of the damaged coffee, would it not?

A. There are certain kinds of damaged coffee

that you can't do an^^thing with; there is no use in

trying to do anything with them.

Q. Take damage such as by creosote, have you

ever had any experience w4th coffee damaged by

creosote; assuming, of course, it has been damaged

by creosote, have you ever had any experience with

the handling of coffees damaged in that way?

A. I have a recollection of a few years ago buy-

ing a line of coffees, some few^ lots, which were dam-

aged, and I asked them to cancel the sale.

Q. By what steamer had they come in here, do

you know? A. I have no idea.

Q. Was the sale canceled?

A. The sale was canceled.
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Q. So that as a matter of fact then, Mr. Schilling,

you have had no experience with the handling of

coffees damaged by creosote? A. No, sir.

Q. Not at all? A. No experience.

Q. All you mean to be understood as saying is

this, that as far as the practice of your house is con-

cerned you would not use a coffee that had been

damaged in this way for the purpose of mixing it

with other coffees and putting it out and offering it

for sale ? A. I would not.

Q. That is the extent of your testimon}^ in that

respect? A. Yes.

Q. Now, why do 3^ou say that 5^4 cents is a high

price, Mr. Schilling, for that coffee, if you have had

no experience in handling coffees of that kind?

Where do you get the basis for your judgment as

to value?

A, I get the basis of my judgment because I am
around the brokers almost continually, and I have

been in the habit of going down once a day. I know

nearly every sale of the brokers of every lot of cof-

fee that they have.

Q. Do you go around to various brokers?

A. I go around to the various brokers. I know
the value because I have access to their price lists;

I know the value of a coffee when it is sound; I

know the value of a certain amount of coffee, for

instance, that is fermented, or another lot of coffee

may be slightly fermented, and another coffee may
be Rio, another lot of coffee may be strongly fer-
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merited, and so from a sound coffee to a damaged

coffee we have a general idea as to valuation.

Q. Why do you keep posted or why do .you take

any interest in the value of damaged coffee if you

do not handle them at all?

A. We do not excepting v\t cannot help but no-

tice; the samples are all together.

Q. The samples are together?

A. The samples are all kept together and you

cannot always tell a damaged coffee by looking at

it. We do not buy coffees that way.

Q. How do you buy coffee ?

A. We buy them entirely by test.

Q. And you do test a coffee before you buy it?

A. Always.

Q. And you do find here on the market right

straight along damaged coffees for sale, damaged in

various ways ? A. Damaged in various ways.

Q. There is a market here for damaged coffee, is

there not?

A. As I said, the coffees are sold to some one.

I think the sale is generally made, the party buying

not knowing that he is getting damaged coffee.

Q. Well, do I understand you to say that there

are some people in the coffee business who take the

word of a coffee broker entirely as to the coffee?

A. No. At the same time I can explain that in

this way: there are certain characters of coffee

which are sold on the green; it may be possible for

other houses to buy coffee, I presume they do, with-
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out testing it. I believe that is the general practice

in the east.

Q. To buy coffees without testing them'?

A. I have mentioned that we bought coffee on

our testing; I only refer to our house when I say

that. I don't want to go on record as saying that

every house does.

Q. You don't want to be understood as testify-

ing to the experience of any other house than your

own house? A. That is right.

Q. You do know that there is offered for sale

here right along and in the hands of brokers coffee

that is more or less damaged, and damaged in vari-

ous ways? A. Yes, sir.

Q. But what becomes of that coffee 3^ou don't

know? A. Only from hearsa}'.

Q. Hearsay, from talking to the brokers who

sold it? A. Yes.

Q. You know that they dispose of it?

A. They dispose of it, I feel sure, because the

coffee is gone.

Q. The stacks of damaged coffee do not keep ac-

cumulating here; as far as you know it is not all

thrown in the bay? A. No, sir.

Q. Now, you say that this was Mexican coffee, it

was not Santos coffee?

A. It was sold to us as Mexican coffee.

Q. Was it Mexican or not?

A. I would not like to say.

Q. Who sold this to you, Arbuckle?
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A. Arbuckle Brothers made the shipment. The

sale was made to me through C. Bickford & Co.

Q. They held this out as Mexican coffee ?

A. The sample was submitted to me as Mexican

coffee.

Q. Was it, as a matter of fact, Mexican coffee?

A. I would not like to say.

Q. Do you mean that you cannot say or that

you would prefer not to testify?

A. I would prefer not to testify. I simply have

an idea on the subject. It is two years ago, and I

would not like to go on record and say that was a

Mexican coffee or that was a Santos coffee.

Q. Aren't you reasonably sure, Mr. Schilling,

and don't you believe to-day that that was Santos

coffee that you bought?

A. I am reasonably sure that was a Mexican cof-

fee we bought.

Q. That it was a Mexican coffee?

A. Yes, sir.

Q. Wh}^ have you had this disinclination to tes-

tify regarding the character of the coffee?

A. Simply because I have repeatedly seen cof-

fees sold from the east to the west which were re-

presented to be one thing and turned out to be an-

other.

Q. Was this coffee in any way misrepresented

to you? A. Not that I know of.

Q. Not that you know of?

A. No. You understand I did not see the coffee.

Q. You never saw the coffee?
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A. I did not see the coffee when it arrived.

Q. Now, you si^oke of the value of that coffee be-

ing 11^2 cents a pound? A. Yes, sir.

Q. What was it purchased for in New York, Mr.

Schilling?

A. I do not understand what you mean.

Q. What was the coffee, this particular lot of cof-

fee, purchased for?

Mr. DENMAN.—Q. The New York price.

Mr. KNIGHT.—Q. What was it purchased for?

A. You mean the amount?

Q. What was the amount, the price?

A. Ten and three-eights cents.

Q. Purchased at 10 3/8 cents?

A. Yes, f. 0. b. New York.

Q. That was from Arbuckle?

A. That was from Arbuckle, yes.

Q. Do you sell retail as w^ell as Avholesale?

A. No, only wholesale.

Q. Does it make any difference in your price as

to the quantity that you sell ? A. Yes, sir.

Q. When you speak of HVi> cents do you mean

that was the lowest or the highest figure that you

would sell that coffee if it was Mexican ?

A. I did not say "sell," I said it was worth that

much mone3\ I mean to say that I would have paid

out to replace any stock of coffee that was like that

in sound condition that amount of money.

Q. Was there just at that particular time any

shortage of Mexican coffee here in the market?
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A. We do not buy coffee in that way. It makes

no difference to us where they come from; the fact

that this was Mexican coffee would not make any

difference to us.

.' Q. Of course, you are governed as to what you

would pay for coffee by the condition of the coffee

market, that is, as to the supply of coffee available

here in this market at any given time, are you not ?

A. Yes, sir.

Q. The price of coffee varies from time to time

according to the supply of coffee in the market?

A. Yes, sir.

I Q. Was the market particularly short just at

that time of coffee ?

A. Yes, it was after the first and the stocks were

depleted, and we were bujdng east, like every other

house, I presume.

Q. Now, right after that there was considerable

coffee came into the market and the prices dropped,

did they not %

A. I left right after the arrival of the "Santa

Rita" and went to South America.

Q. How long were you away %

A. I was away about three months.

Q. When you returned what condition did you

find the coffee market in?

• A. I don't remember.

Q. As a matter of fact, had not the coffee market

weakened considerably from the time that the "Santa

•Rita" arrived to and including, say, the following

fall—hadn't there been a drop in the price of coffee?
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A. I would not like to answer that without refer-

ring to my records.

Q. You are not able to testify from your recol-

lection? A. Not from my memory, no.

Q. Mr. Schilling, in what weight bags or covers

does such coffee as this coffee arrive here?

• A. Why, it has come to us in all kinds of bags.

•We have had single bags, that is the ordinary sack

-cloth; and we have had double bags, and then we

have had bags made of twine like a net, a bag of

twine.

Q. Do you know what the weight of the coffee

in the bags that come to the market are b}^ sea ?

A. I presume about 137 pounds.

Q. About 137 pounds?

A. They might run to 150.

Q. They might run to 150 ?

A. They might run to 150.

Q. The bag for holding the coffee is generally of

a stout material, isn't it? A. Yes, sir.

Mr. DEXMAN.—Mr. Oliver, I have here the in-

voice of New York weights that you and I had in

our negotiations before, and it says 77,204 pounds in

•the 500 bags.

Mr. OLIVER.—That is 154 pounds to a bag. That

is what I said before; I do not imderstand that at

•all. I have seen a great many thousand bags of

•coffee myself, and I have never seen coffee that would

go that weight. I have seen it go that much when

repacked, but I have never seen it go that much when

brought here. I have taken large bags, coffee bags,
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'28 by 40, and weighing from 2 to 3 pounds, and we

have sold them, including them with the coffee at

•the same price, but now I believe there is something

allowed for it. Formerly it was that way. In the

bags that I have seen, sometimes a bag that would

be extra full would run about 143 to 145 pounds.

'In some of the Brandenstein coffee there was one

lot that ran about 143 or 144 pounds.

Mr. DENMAN.—Some of the Brandenstein or

•Leege & Haskins'?

. Mr. OLIVER.—Some of the Brandenstein. I had

nothing to do with the other. I never saw the other

at all. The Brandenstein is the only one I had to

•do wdth. In this case these were heavy bags. That

runs 154-odd pounds to the bag, which to me is

extraordinary, coming in an ordinary burlap grain

•bag, an ordinary lO^/o or 11 ounce bag; it w^as extra-

ordinary that the freight clerk in New York should

have received it. He did make a notation on his bill

'of lading "in single bags." He failed to put in the

saving clause. It should have been, and, as I told

you before, one coffee man here in San Francisco

said that they ought to have lost the whole thing in

shipping it in such bags. The bags that come from

Guatemala are 21^ to 3 pound bags. That is what I

'call an A bag. It is a heavy, double bag. This was

an ordinary grain bag.

Mr. DENMAN.—Is there the same stipulation in

regard to this as in regard to the other'? This is a

'part of the original negotiations.
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Mr. OLIVER.—I do not understand that; 154

pounds is extraordinary to me. Still it may be so.

But as there were no weights, nobod}' had a chance

of checking the weight at all.

Mr. KNIGHT.—You can offer that for what it is

worth, because as long as there is a discrepancy we

shall simply reserve an objection to it.

Mr. DENMAN.—This is a part of those two mat-

ters that Mr. Oliver and I had our original discussion

over, and we then determined that we would rely

on these New York returns of weight. This is by

•the same weigher, the same thing that we agreed on

in the Leege & Haskins case, the same return. Of

course, if there is any question about that, I admit

that that in itself is not sufficient evidence of the

weight; we would have to take our depositions in

New York.

Mr. KNIGHT.—I understand that you and Mr.

Oliver had a discussion respecting a possible settle-

ment of the damages in these cases and that he

agreed at that time that as far as the weight was

concerned that he would take the return of Arbuckle

& Company. Now, it seems that all that fell through.

We, however, did not want to raise any question, and

admitted, as I recall it, in the Leege & Haskins case

'—you can correct me if I am mistaken—that the

•Arbuckle return would be taken as to the weight of

the coffee, inasmuch as it seemed there to be more

reasonable, but in view of the fact that the coffee

weights here are far more than we understand is or-

dinarily the weight of coffee, I should not feel dis-
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posed to admit that that statement or return of Ar-

-buckle & Company contains the true weight of the

coffee. Now, Mr. Oliver, have you taken any steps

to ascertain from Arbuckle & Company or from your

people in New York whether or not that weight was

correct 1 As I understand, there is no bill of lading.

Mr. OLIVER.—It does not accord with the bill

of lading at all. The man who received that coffee

is in San Francisco; I think he arrived last night;

that is George W. Grayson. He is in the Metropolis

Building. He has been east for the last four or five

weeks. Now, I want to see him and find out where

he got that weight from on that bill of lading.

Mr. KNIGHT.—If you can verify that informa-

tion through Mr. Grayson, we are perfectly willing

to let it go in as proper evidence, but I would want

to have it verified, under the circumstances.

Mr. DENMAN.—Q. Mr. Schilling, is that the

weight statement that you received from Arbuckle

concerning this shipment ?

A. Yes. This is the statement that we received

and on which we paid the bill.

Mr. KNIGHT.—We object to that on the ground

that what Mr. Schilling might have received from

Arbuckle is not competent evidence in the case. I

do not know whether it is worth while making objec-

tions. As a matter of fact, they are not passed upon.

The COMMISSIONER.—I do not pass upon

them. They are matters that the Court itself will

review. I will let this be introduced in evidence and
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I will mark it as an exhibit, and it ^\\\\ go in for wliat

it is worth.

Mr. DENMAN.—If Mr. Knight and I cannot

agree I will have to send east and take a deposition

as to the exact weight shipped. My understanding

W'as, I ma}" be mistaken, that these weights ayouM

be accepted. There was nothing binding on that;

Mr. Oliver was not bound by that ; it was part of the

negotiations which fell through. My understanding

•was, w^hen we commenced this hearing, that these

weights would be accepted. If I am mistaken on

that and we cannot agree, we will have to take the

deposition in New York.

The COMMISSIONER.—As I understand there is

other evidence in the record with reference to the

weights.

Mr. DENMAN.—We have stipulated with regard

to the Leege & Haskins coffee.

The COMMISSIONER.—That is what I asked

for when the matter was argued; that is, the. figures

as to the shortage and the w^eights.

Mr. DENMAN.—In the Leege & Haskins case

there is no question. The question now arises as to

the Schilling coffee, and Mr. Oliver is surprised at

the amount contained in each bag and wants to verify

it, as I understand.

Mr. KNIGHT.—Q. As I understand, .you did not

see any of this coffee ? A. Not on arrival.

Q. Nor did you see the sacking in which it was

contained ?
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A. Not to my recollection ; no. Between the time

that the "Santa Eita" came in here and when I went

away I was busy and some other youngster in our

firm attended to the coffee, and I belive turned it

over to Mr. O'Brien to dispose of as he thought best

—some such arrangement as that.

Q. Did you make any investigation, Mr. Schil-

ling, as to what this coffee could be sold, for, this

•particular coffee? A. No. sir.

Q. You did not? A. No, sir.

Q. You did not attempt yourself to make any dis-

position of it I

A. I did not do anything about it.

Q. Or interest yourself in any way in the dis-

position of the coffee? A. No, sir.

Mr. DENMAN.—Q. Mr. Schilling, wdiat are the

customary terms on which coffee is sold in regard to

the percentage for cash? A. Two per cent.

Q. Two per cent for cash ?

A. In 10 days.

Q. In speaking of 5^4 cents that means 514 cents

for the coffee less 2 per cent for cash ?

A. Two per cent for cash if paid in 10 days.

Mr. KNIGHT.—Q. Is that the rule with refer-

ence to damaged coffee ?

A. That is the rule with reference to any sale.

Q. Any sale ? A. Yes, sir.

Q. So it makes no difference whether it is dam-

aged or not ?

A. It makes no difference whether damaged or

not.
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Mr. DENMAN.—Q. That is a custom of the cof-

fee trade ? A. Yes, sir.

[Testimony of Joseph 0. Falkinham, for the Libel-

ant.]

JOSEPH O. FALKINHAM, called for the libel-

ant, sworn.

Mr. DENMAjST.—Q. What is your occupation,

Mr. Falkinham ?

A. 'Clerk for C. Bickford & Company.

Q. Do your duties as clerk require the handling

of coffee ? A. They do, yes.

Q. How long have you been in the coffee busi-

ness? A. Fourteen years, approximately.

Q. What are your special duties with regard to

the coffee that Mr. Bickford handles ?

A. I do a great deal of the warehouse work, and

also considerable office work, more or less.

Q. What is the warehouse work?

A. It consists of going down and examining cof-

fees, and submitting samples to the office according

to the marks, and if necessary, the coffee has to be

overhauled in the warehouse according to the grades.

Q. Do you recollect the arrival of the "Santa

Rita" in the port of San Francisco in January, 1907?

. A. I do.

Q. And that a quantity of coffee was taken from

the "Santa Rita" and afterwards sold to Leon

Lewin ? A. I do.

Q. About how many bags of coffee ?

A. Approximately 1500 bags.
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Q. Was there any Santos coffee in that lot 1

A. There was.

Q. Was there any Mexican coffee?

A. As we know coffee, there was Santos and Mex-

ican.

Q. Could 5^ou determine that from the character

of the coffee and the sack and other evidence you had

'there ? A. Almost to a certainty.

Q. What was the character of the Mexican coffee

;

was it high grade or low grade coffee?

A. It was a better grade of coffee; it was large

(full beans.

Q. How many samples did you take of the coffee ?

A. I inspected every bag that was put into the

warehouse.

Q. The whole 1500 bags or thereabouts?

A. Yes, sir.

Q. Was that coffee injured? A. It was.

Q. By what?

A. By a foreign odor, I will say similar to creo-

)?ote, or similar odors.

Q. Will you kindly smell the coffee contained in

this jar marked Libelants' Exhibit 2, and tell me
^whether you ever noticed that odor before?

A. (After examination.) I have. It is similar

Ito the odor of the coffee of the "Santa Rita."

Q. Was the "Santa Rita" coffee as badly dam-

'aged as that?

A. I would say, being right with the coffee, if

^anything, it was worse.
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Q. You think, then, if this were a sample from

(the same coffee that it has improved or lost odor in

ithe interim? A. That would be my opinion.

Q. Now^ could 3^ou by roasting get that odor out

of that coffee?

A. My experience is that you could not eliminate

;but a very small percentage of it.

Q. Did you make any attempts by roasting to

get the odor out of the "Santa Rita" coffee which

you examined ? A. Did I ?

Q. Yes. A. No.

Q. Did you see anything done ?
;

A. Yes, sir.

Q. What was done ?

A. It was roasted and cupped in our office.

Q. On those samples that you brought there ?

A. On those samples that I submitted.

Q. And that was made up from these 1500 bags

tihat you examined ? A. It was.

Q. Were you successful in getting the odor out

<of it ? A. I was not.

Q. Were any of those attempts that you saw suc-

•eessful ?

f A. No attempts were successful that I know of.

Q. Were those samples samples that you sub-

Imitted to Mr. O'Brien from your office?

A. Those were the samples.

Q. And also Mr. Bickford?

A. I submitted them to the office.

Q. You submitted them to the office ?
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A. To the office, and they passed through their

hands.

Q. Mr. O'Brien and Mr. Bickford were in the

'office at that time, were they not ?

A. I don't remember whether Mr. Bickford wasj

Ithere or not. He was sick a great deal along about

,that time.

Q. Was Mr. O'Brien there? A. Yes, sir.

Q. Was it he that made the roasting of these

samples ?

. A. He had the principal charge of it.

Q. With regard to coffee bags, the size of coffee

bags in this port, do they vary? A. They do.

Q. Between what sizes ?

A. There are cars of coffee packed in 100 pounds^

and other bags as high as 208. They have different

weights between those.

Q. Is 154 pounds of coffee in a sack an unusual

sack of coffee in size?

A. It is nearer an average.

Q. It is nearer an average ? A. Yes, sir.

Q. Do you recollect whether or not any of these

Mexican coffees were in bags weighing 154 pounds

or thereabouts ?

; A. They weigh about from 130 to 155.

Q. You are referring now to the whole 1500 bags ?

A. No, to the Mexican; that was the question

asked.

Q. To the Mexican? A. Yes.

Q. Will you look over that statement marked

Libelants' Exhibit 1 in the Schilling case (handing.)
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'Could you say to the best of your recollection that

that would be a fair summary of the bags of Mexican
coffee that you had there ?

I A. I would consider this correct.

Q. You have no very definite recollection in re-

gard to the exact figures of the different bags ?

A. No, sir.

Q. Simply by the weight of the bags as .you saw

them, their heft, and handling them ?

A. Yes, sir.

Q. By the way, there are columns of 14 here.

Does that mean that 14 bags were weighed at once to

get this weight?

A. Fourteen bags to the draught.

Q. That is 14 bags are piled together and then

afterwards the weight is given of the 14 bags : is that

right ?

A. No. Fourteen bags was probably weighed on

a steelyard, what they call out here T scales; and

those 14 bags were weighed.

Q. And the figures 2,148 poimds represent 14

bags? A. That would be the gross weight.

Q. Of those 14 bags ? A. Yes, sir.

Q. Are you familiar with the values of coffees in

the port of San Francisco?

A. I am to a certain extent.

Q. Would you consider 514 cents a pound a fair

TDrice for these damaged coffees that you examined?

A. I would consider that ample.

Q. You would consider that an ample price?

A. Yes.
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Q. How long have you been in the coffee business ?

A. Fourteen years.

Q. Have you ever seen any coffee come into this

port as badly damaged as this coffee was by creosote ?

A. Yes, sir.

Q. What w^as the nature of the damage ?

A. Very similar, I believe, also creosote, of sheep

dip, which is very similar.

Q. Do 3^ou know anything about the history of

those coffees, how they are sold"?

A. They came in on the Pacific Mail Steamship

Company's steamer, ,and the steamship company

eventually had to take the coffee, because I believe

it was discovered that some casks of sheep dip got

bursted open on board the ship. The coffee was

eventually stored in the front story warehouse and

was kept underneath the sidewalk there.

Mr. KNIGHT.—I move to strike that out as im-

material, irrelevant and incompetent.

Mr. DENMAN.—Q. Do you know of your own

knowledge the exact figure at which that coffee was

ultimately sold for ?

Mr. KNIGHT.—The same objection.

A. I never knew of the final disposition of the cof-

fee.

Mr. DENMAN.—Q. Is there any legitimate com-

mercial use to which that coffee could be put in San

Francisco ? A. I know of none.

Q. It could be slipped into other coffees as a bad

mixture, couldn't it I
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A. Well, very little likelilioocl of that being done

on this coast.

Q. Why?
A. The nature of the coffee used here is quite dif-

ferent from the bulk of the coffee used on the New
York coast.

Q. How is that, on account of the different method

in buying ?

A. No. The}^ do very little cupping there. The

larger part of the coffee houses there don't cup cof-

fees, and they have also what they call a Rio coffee,

which is extremely rank in the cup, and it would be

possible to use a very small percentage of this coffee

by blending it with Rio.

Q. With a rank Rio ? A. Yes.

Q. The rankness of the Rio might conceal the in-

jury to this coffee. A. Yes.

Q. Would that be an honorable thing to do, in

your opinion?

Mr. KNIGHT.—I object to this witness testifying

as to whether a thing is honorable or moral.

A. I do not like to answer that question either. I

think if a person would sell that coffee and call at-

tention to those blots and the other man is willing to

give money for it, I think it is still honorable.

Mr. DENMAN.—Q. I am supposing this case.

Suppose a man does not call attention to the blots and

he passes it off as Rio coffee when as a matter of fact

it is blended with the other, would you call that hon-

orable ?
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Mr. KNIGHT.—Deception is never honorable.

Let us admit that without taking up the time to take

that ]vind of testimony.

Cross-examination.

Mr. KNIGHT.—Q. Santos coffee is the same as

I?io coffee, is it nof?

A. It comes from the same country, but is differ-

ent.

Q. In what was is it different ?

A. Santos coffee is free from the rank flavor

found in Rio coffee. Tliey are both separate prov-

inces of Brazil.

Q. The Santos coffee is a stronger coffee, stronger,

for instance, than the Mexican coffee*?

A. It is not considered so.

Q. Isn't it stronger than the Bogota coffee?

A. I would not consider it so.

Q. You w^ould consider then the Santos coffee

was just as mild a coffee as any of these other coffees?

A. Well, I will have to explain. In any coffee,

a new coffee, it is a good deal stronger and has more

acid than the same coffee after it has become aged.

Q. I am taking coffees of a similar age. Now
compare Santos coffee with Guatemala coffee, which

is the stronger, both coffees being of the same age.

A. I would consider the Guatemala coffee

stronger.

Q. The Guatemala stronger? A. Yes, sir.

Q. Now, Mr. Falkinliam, did you ever weigh an}^

of this coffee ? A. Not on scales.
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Q. Then 3^011 are not able to say what any of these

bags weighed, are .you ?

A. Through years of experience, handling

weights, and seeing a great deal of coffee that was

weighed, it was on that that I based my testimony as

to the weight of these sacks.

Q. Was this before any of this coffee had been

resacked or after *it had been resacked'?

A. Both.

Q. Was there any difference in the weight of the

coffee resacked from the coffee in the original sacks ?

A. No appreciable difference.

Q. So it was the same weight of coffee in each

instance, was it ; that is, the sacks were about the same

size and held about the same quantity of coffee; is

that correct ? A. Yes, sir.

Mr. DENMAN.—We do not contend, Mr. Com-

missioner, that Mr. Falkinham was in a position to

swear as to the weight of this coffee, the pounds it

weighed. The evidence was simpl,y offered to satisfy

Mr. Oliver that bags run up as high as 185 pounds.

Mr. KNIGHT.—Q. Mr. Falkinham, was this cof-

fee sampled and sold on the wharf %

A. I cannot testify to that. I did not handle the

coffee myself, until after it left the wharf.

Q. When you sampled it or when you handled it

in the manner you have described, who owned it, if

you know? A. I don't know.

Q. You don't know who did? A. No, sir.

Q. In what warehouse was it?

A. It was put in the Humboldt shed.
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Q. All of it in the Humboldt shed "?

A. All we handled.

Q. How much of it did you handle ?

A. Approximately 1,500 bags.

Q. Do you know what time that was , what date

,

how long after the coffee had been taken from the'

wharf, if that will serve to refresh your memory *?

A. Within one week.

Q. How long before the coffee left the warehouse?

A. Probably another week.

Q. So that the coffee was in the warehouse, to

your recollection, about two weeks'?

A. No, one week.

Q. It was a week in the warehouse ?

A. It was a week before it went to the warehouse.

Q. When it was on the dock ?

A. It was removed from the dock within a week

after arrival.

Q. Did you take samples of the coffee there on

the wharf ?

A. I was not on the Avharf at that tune.

Q. So you had nothing to do with the coffee until

after it got in the warehouse ?

A. That is correct.

Q. Do you know when it reached the warehouse '?

A. I can only say within a week after the arrival

of the steamer.

Q. And then your work was performed during

that following week, the week after it had arrived

in the warehouse? A. That is correct.
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Q. And then about a week after you figure the

coffee left the warehouse 1

A. Some of the coffee left the warehouse before I

really was finished.

Q. It left at different times, did it 1

A. Different days.

Q. When was it all out of the warehouse finally?

A. Within two weeks, I would judge, from the

time of the discharging of the cargo.

Q. Now, you were doing the sampling for Mr.

Lewin, were you not ?

A. I have testified that I don't know who owned

the coffee. I was doing it under instructions from

my own office.

Q. But you don't know for whom you were ulti-

mately working ? A. No, sir.

Q. Now, what is the difference between Guate-

mala coffee and Mexican coffee ?

A. There is not much difference.

Q. Is there any difference ?

A. Without taking up particular lots, I would not

say there was a difference.

Q. Now, I understand you to say that the ''Santa

Rita" coffee was damaged worse than the sample

which was shown you in that closed bottle ?

A. In my judgment the odor was stronger at the

coffee than at the sample now.

Q. You got the odor from the coffee, I suppose,

when all these bags were together in the warehouse

;

is that so ? A. Yes, sir.
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Q. Would your experience then lead you to be-

lieve that after that sample had remained corked for

the length of time it apparently has that it had im-

proved?

A. I believe a percentage of the odor has passed

away.

Q. Now, take the stuff that is in that open bag and

compare that with the stuff that is in the bottle. In

your opinion is the coffee in the open bag more pal-

atable and has it improved over the coffee that is in

the closed bottle ?

Mr. DENMAN.—You mean as to odor or palata-

bility?

Mr. KNIGHT.—I say has it improved ?

A. I would say that although the odor is not so

strong in the bag as in the cup, the value of the coffee

has not improved, because coffee of that nature can

only be used in certain outlets.

Q. In certain outlets. What do .vou mean b}^

* * certain outlets
'

' ?

A. In the cheaper grades of coft'ee.

Q. Would they be sold by themselves or mixed in

with other coffees and sold at a less price than the

standard coffee would sell for ?

A. Well, ultimately they would mix it in with

other coffees before they went direct to the consumer.

Q. And then would be put out for consumption at

a less price than the coffee would be sold for if un-

damages? A. Yes, sir.

Q. Now, damaged coffees are put on the market,

are they not '? A. They are.
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Q. Do you know, Mr. Falkinliam, what steps were

taken to secure a customer for this coffee?

A. I do not.

Q. You had nothing to do with that ?

A. No, sir.

Q. Do Bickford & Company handle damaged cof-

fees? A. They do.

Q. Buy and sell them here in the market ?

A. We never buy or sell coffee except as brokers.

Q. You simph^ handle damaged coffee as brokers?

A. Brokers wholly.

Q. On a percentage ? A. Yes, sir.

Q. On a commission? A. Yes, sir.

Q. Have you ever handled any fermented coffee

or have you had any experience with fermented cof-

fee?

A. I am familiar with fermented coffee.

Q. How does the fermented coffee compare with

this coffee as far as its palatability is concerned, its

adaptability to ordinary consumption?

Mr. DENMAN.—I submit that the question is in-

definite, because it does not state how badly fer-

mented, and it is apparent there may be various

grades of fermented coffee, some grades better and

some worse.

A. I have seen fennented coffee I would consider

of better value than that, and also fermented or

poorer value.

Mr. KNIGHT.—Q. Depending on the extent of

the fermentation?
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A. Not only the extent of the fermentation but the

grade of the coffee would also be taken into consid-

eration.

Q. So that the value of damaged coffee is deter-

mined by two things, first the value of the coffee in

its undamaged condition, and second, the character

and extent of the damage.

A. Those things are taken into consideration and

are noted at the time of buying.

Q. You have nothing to do with the sale of coffee,

as I understand % A. No, sir.

[Testimony of Ben Levinger, for the Libelant.]

BEN LEVINGER, called for the libelants, sworn.

Mr. DENMAN.—Q. Mr. Levinger, what is your

occupation ?

A. I am with M. J. Brandenstein & Company.

Q. What business are they engaged in ?

A. Lnporters and roasters of teas and coffees,

rice and so on.

Q. What department are you interested in there %

X. Coffee.

Q. How long have 3^ou been in the coffee business ?

A. About 10 years.

Q. Are you familiar with the values of coffee in

this port ?

A. Well, for my own information, I am.

Q. How many tons of coffee does your firm han-

dle in a year, I mean in round numbers'?

A. I would rather not answer the question unless

it has some bearing on the case.
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Q. It is a veiy large quantity?

A. A large quantity.

Q. So that you have a very considerable experi-

ence in the handling and pricing of coffee in the

course of a year % A. Yes, sir.

Q. Do ,you recollect the arrival of the "Santa

Kita" in this port in January, 1907?

A. Yes, sir.

Q. With the coffee consigned to you and other

persons in this port here ? A. Yes, sir.

Q. Do you recollect the character of the damage

to the coffee ?

A. Yes; that is our own coffee. I don't know

about anything except our own.

Q. What was the character of the damage to your

coffee?

A. Well, damage by a foreign odor, which I con-

sider creosote or some similar thing.

Q. Would you be able to recognize the smell if

you ran up against it again ? A. Yes, sir.

Q. Will you examine this coffee contained in this

bottle, Libelant's Exhibit 2.

A. (After examination.) I will sa.y that was

damaged by creosote.

Q. Is the same odor that .you noticed in your cof-

fee? A. As far as my memory serves me, yes.

Q. What would you say as to a market for coffees

damaged such as that, the coffee contained in Libel-

ant's Exhibit 2, in the port of San Francisco?

A. Well, personally, that is the firm of M. J.

Brandenstein & Company, we would not handle that

at all.
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Q. Is there any legitimate use for such coffee in

San Francisco in the ordinary coffee trade?

A. Of course, I don't speak from personal experi-

ence ; whatever they would do or would not do I don't

know.

Q. You are familiar with the coffee business in

this city, aren't you? A. Yes, sir.

Q. You have to meet the other dealers and other

brokers? A. Yes, sir.

Q. From that experience would you say that there

is any legitimate use to which that coffee could be put

in the ordinary coffee trade in San Francisco?

A. I would say there was not any legitimate use.

Q. What could be done with it ?

A. It could be roasted and sold.

Q. It could be roasted and sold. Do you think

you would find any market for it in San Farncisco ?

A. Locally?

Q. Yes.

A. I don't think you could sell much of it. You
might sell some ; there is no trouble to sell one order

but repeating orders are what count.

Q. You mean by that the purchaser of the first

order would get on to the coffee ?

A. Most likely, yes.

Q. Now, could that odor be gotten out of the

coffee by any process that you know of ?

A. Not to my knowledge.

Q. Would you say that 51/4 cents was a fair value

for the coffee at the time of the arrival in port of

the ''Santa Rita"?
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i A. If the coffee had been mine at that time I

would have accepted the bid if I could have gotten it.

Q. -Would you have considered that a fair price

for it! A. Yes, sir.

I Q. The custom of the coffee trade here is 2 per

cent off for cash in 10 days ?

A. Unless otherwise specified. We have steamer

days here, and we have got it cash less 2 per cent

steamer days, say from the 13 to the 28th. That is

a custom with us ; of course there are exceptions.

Q. But when 3^ou say 514 cents, ordinarih^ that

means 51^4 cents less 2 per cent off in 10 days ?

A. Yes, on steamer days.

Q. Five and a quarter cents less 2 per cent off for

cash would be a fair, or at least a good price for the

icoffee at the time of its arrival ?

A. If it was for M. J. Brandenstein & Company
I would have accepted that ]3rice right off the reel.

Q. You would consider it a good price %

A. Well, for M. J. Brandenstein & Compan3%

when it came in, I would have accepted 514 cents to

get rid of it.

i Q. You did have some coffee on that ship ?

A. Yes.

Q. What kind of coffee Avas it ?

A. We had Santos, if my memorj" serves me.

Q. Would it make anj^ difference in damaged cof-

fee of that kind whether the original sound value of

the coffee was 111/4 or lOi/o cents, as regards the

value of the damaged coffee %

A. No, sir ; not in my judgment.
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Q. Did you ultimately make a sale of your dam-

aged coffee? A. Yes, sir.

Q. What did you get for it?

A. I think it was around 614 or 6^^; in that

•neighborhood.

Q. Do you recall the exact figure ?

A. Not to testify to it. I know it was around

that price. I think it was 6% cents, but I am not

•sure as to that.

Q. Now, as a matter of fact, was it not 6 cents less

12 per cent?

A. I do not think so. Whatever it was you can

'get
;
you can phone down and get it.

Mr. KNIGHT.—I submit that that is hardly a

'fair question to put to this witness.

Mr. DENMAN.—Q. Can you testify positively

»as to that ?

A. I cannot testify positively to that.

Q. Can you satisfy yourself by an examination of

lyour accounts?

A. I could say exactly. The bill was issued and

•everything is on record.

Mr. DENMAN.—If there is any question about

ithat

—

Mr. KNIGHT.—There is no secret about that

—

The WITNESS.—The broker has a contract.

Mr. KNIGHT.—Q. The broker has been here and

testified? A. Yes.

Mr. DENMAN.—Q. About the time you sold that

icoffee you had incurred charges for warehousing, had

>you not ? A. Yes.
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Q. Also for turning over the coffee; there had

'been some repacking, had there not %

A. I don't think there was to M. J. Branden-

istein & Company, if my memorj' serves me right. I

"think they put it in the warehouse, but it had to be

iput in sacks in order to get it to the warehouse.

Q. Do you recollect as to that?

A. No, I don't think we had any charges.

Q. But charges had to be incurred, did they not,

before the coffee could be sold

?

A. Yes, sir.

Mr. KNIGHT.—Q. Incurred by whom? In-

curred, I suppose by the man who purchased it.

A. There was a charge. There was storage

charges and insurance and so on going against the

'coffee.

Mr. DENMAN.—Q. Did you pay the insurance

icharges ?

A. I think our insurance man did for his own pro-

itection.

Q. The warehouse charges you paid, did you not ?

A. I am not sure whether we paid it or how it

was. I think that was settled at the final settlement.

' Q. There was also interest accruing during that

(operation? A. Yes, sir.

Q. What is the rate of interest which you com-
pute on a shipment of that kind I

Mr. KNIGHT.—We object to what the interest

Iwould be on a shipment of that kind.

Mr. DENMAN.—Q. What would it be ? I mean
labout what.
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A. You ask me the rate of interest. For clear-

ing and carrying the coffee, and to be safe on the

Ibusiness, one per cent a month would be about the

Icharge for it.

Q. One per cent a month ?

A. That is about it, approximatel}^

Q. Does that one per cent a month include ware-

ihouse charges'?

A. That includes warehouse charges, interest, in-

surance and a little loss in weight.

Q. By the way, would you have bought 1500 bags

lof that damaged coffee on a two-pound sample ?

A. Would I have bought 1500 bags ?

Q. Yes.

A. It depends who submitted the sample. If it

iwas a good reputable broker I would buy 1500 bags

ion a pound sample.

Q. Suppose it was damaged coffee of this kind

land you were in St. Louis, and you were sent on from

San Francisco a two-pound sample, would you con-

sider you w^ere getting a fair basis on which to esti-

imate the purchase of the coffee?

A. If the sample was properl}^ drawTi and the

ibroker knew his business, it should be a fair sample.

Q. Then it depends upon who makes the sam^Dle

in a case of that kind % A. Yes, sir.

Cross-examination.

Mr. KNIGHT.—Q. Mr. Levinger, that coffee

that came in the "Santa Rita" to Brandenstein &
•Company was pretty badly damaged, was it not ?

A. Yes, sir.



76 The United Steamship Company et ah

(Testimoii}^ of Ben Levinger.)

Q. And there was a lot of it here that was badly

damaged, was there not?

A. Not to my knowledge.

Q. You did not see any fermented coffee ?

A. No, sir.

Q. Are you able to state whether or not there was

none that was fermented ?

A. Not to my knowledge ; there was no fermented

coffee to my knowledge.

Q. Was any of that coffee mouldy ?

A. Not that I can recall now.

Q. You are not able at this time to recall that any

of that coffee was in a mouldy condition when it was

'on the wharf? A. No, sir.

Q. Are a^ou able to state whether it was not ?

A. I would not testify positively one way or the

other, because I am not positive.

Q. You are not positive ?

A. There might have been some mouldy beans in

it because it was below.

Q. I am referring to the coffee particularly on.

•the Steuart Street wharf. Recall, if you can, the

•condition of the coffee that was unloaded from the

•steamer on the Steuart Street wharf.

A. As far as I can recall there was no claim made

on our part as to any mouldy coffee, or damage in

that way.

Q. Did your claim specify how the coffee had

been damaged?

A. Well, I think that they specified damage by

creosote, fumes of creosote, something of that sort.
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Q. But you are not able to remember as to

•whether or not there were any sacks of the coffee that

•were in a mould'y condition? A. No, sir.

Q. Did 3^ou see tlie coffee that was consigned to

'Schilling & Company and to Leege & Haskins?

A. No, sir.

Q. Now, you are not engaged in the business of

'buying or selling damaged coffee, are you ?

A. No, sir.

Q. You don't know Avhat is the going price for

damaged coffee ? A. No, sir.

Q. You would have taken 5% cents for this coffee

because you were not engaged in the business of

'handling it? A. Yes, sir.

Q. You would consider it a damaged coffee and

•would therefore get out of it as \vell as you could ?

A. A quick sale is desirable.

Q. You would not under the circumstances have

been very particular then in endeavoring to get what

anight be the going prices for damaged coffee?

A. NOj sir.

Q. Just got rid of it as soon as you could?

A. Get rid of it as quickly as I could.

Q. Perhaps to the first man that came along.

A. Well, of course, I would try to get all I could

•for it, but I would not let any deal go by ; I would

:not have lost the deal. I would have tried to get

•more, but I should certainly watch that I did not let

the deal go by.

Q. I understand you to say that not being en-

gaged in this business you probably were not in the



78 The United Steamship Company ct al.

(Testimony of Ben Levinger.)

position, would not have been in the position to get

•the same price for that coffee as if handled by some-

body who is accustomed to buy and sell that kind

of coffee ?

A. They might have a certain outlet for this cof-

•fee, while I had no outlet whatsoever.

Q. You were insured on this coffee, were you

not ? A. Yes, we were insured.

Q. So that whatever your loss was was covered

•by insurance on this coffee ?

A. We were insured. But as far as the particu-

lars of the insurance are concerned, I would not be

lable to talk very much on that, because Mr. Cowe at-

tends to all of the insurance for M. J. Brandenstein

!& Company.

Q. Don't you recall about how much insurance

you had on this coffee ?

A. I think we had insurance for $10,000.

Q. Ten thousand dollars?

A. Yes. That is, to the best of my memor.y.

Q. You say this was Santos and Bogota coffee I

A. Yes, sir.

Q. Now, Mr. Levinger, isn't there a difference

between Santos and Mexican coffees %

A. Yes, sir.

Q. Quite a decided difference, isn't there?

A. There is a decided difference, taking coffees

of equal age. I mean by that you can take a low

grade of Santos, and vice versa.

Q. Taking equal grades of coffee of the same age,

the Santos is considerably stronger than Mexican

coffee?
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A. The coffee business is a matter of opinion,

but in my opinion the Mexican is a far superior cof-

•fee, and it is a much stronger coffee than the Santos.

Q. Now, how does the Santos and Rio coffee com-

pare, that is equal grades and ages ?

A. Well, Santos is a much better coffee than Rio

•is.

Q. How does it compare as to strength'?

A. Santos is a better coffee. The Rio has a

peculiar flavor and is used in certain districts, but

the Santos is a much better flavored coffee.

Q. As I understand you, you have no experience

wdth these damaged coffees; you don't know to what

•extent there is a market for them? A. No, sir.

Q. You wish to confine your testimony to the ex-

perience of your own house ?

A. To M. J. Brandenstein & Company.

Q. You don't wish to be understood as giving any

testimony bearing upon the experience of anybody

else except your own house ? A. No, sir.

Q. When you speak of that damaged coffee not

having any legitimate use what you meant to say

was that your house would not handle that coffee 1

A. We w^ould not turn it out.

Q. You are not prepared to testify as to what

would be done by other qoffee dealers in this market ?

A. No, I could not say what other people would

do.

Q. Nor do you pretend to state what is the proper

•legitimate or illegitimate character of the coffee

trade here, do you? You do not set yourself up as
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'testifjing to the etliics, the morality or inmiorality

•of selling coffee of this kind?

A. I do not. I am testifying as to the firm of

'M. J. Brandenstein & Company, and nobody else.

Redirect Examination.

Mr. DENMAN.—Q. You would have known if

any considerable quantity of that coffee had been

mouldy? You made a sufficient examination to de-

'bermine that? A. Yes, sir.

Q. As a matter of fact it was not mouldy?

A. I would not say whether it was or was not,

'but I think if there had been any quantity of mouldy

'coffee I would have recollected it.

Q. Now, with regard to the insurance, you don't

know whether that was insured against particular

'average or total loss, do you?

A. No, I don't. I know we had insurance for

$10,000, approximately that amount.

Q. You don't know the character of the policies

'or anything" of that kind as to whether it was par-

•ticular average or general average or total loss or

^otherwise ?

A. No, I could not testify to that at all.

Q. Now, as a matter of fact, was there any talk

of the condemnation of the coffee at that time ?

A. I don 't know,

Q. Was there no talk of condemnation of that

'coffee at that time ?

A. Well, there was some talk.

Q. And the coffee brokers were afraid that it

•might be condemned before they got it out of to'wn,

•were they not ? A.I don 't know.
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Q. Didn't you hear any discussion in regard to

the possibility of condemning that coffee %

A. Not any discussion.

Q. How do you know that there was some dis-

cussion ?

A. I know there was some talk amongst our->

'selves, that it might be done, that being in that con-

dition that such might be the case.

Q. That is, on account of the

—

A. On account of the condition of the coffee.

Recross-examination.

Mr. KNIGHT.—Q. Mr. Levinger, the talk was

simply this : it was suggested by Mr. Henry Brand-

,'enstein to his brother that that coffee might be con-

demned ?

A. The conversation might have sprung from

ithat, but I would not know as to whether it did or

ttiot; I could not tell, it might have been and might

Plot, I don't know. I know there was some talk.

Q. At your store ? A. Yes, sir.

! Q. Now, do you recall whether or not any of this

iCoffee was musty ? A. No, sir.

Q, You do not recall? A. No, sir.

Q. Do you know from what part of the "Santa

Rita" that Brandenstein coffee came that was un-

loaded on the Steuart Street wharf ?

A. I know it was a different part, but what part

il don't know.

Q. It was unloaded after the coffee was unloaded

at the Little Mail Dock, was it not?

A. Where is the Little Mail Dock?
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Q. The Little Mail Dock is down by the Mail

'Dock.

A. They unloaded at the Steuart Street dock first

land then unloaded some on the other dock.

'Q. They unloaded the coffee that was taken out

:at Steuart Street after they unloaded the coffee that

fwas taken out at the Little Mail Dock, didn't they?

A. I think they unloaded the other first.

Q. You think they unloaded the Steuart Street

•coffee first % A. Steuart Street was the last.

Q. That was the last to come out ? A. Yes.

Q. That was deeper down in the hold of the

"Santa Rita" than the coffee that was unloaded at

the Little Mail Dock?

A. I don't know what position it occupied in the

boat. I know it was unloaded afterwards.

: Q. You never knew in what part of the ship

this coffee was stowed?

A. Not the exact location ; no, sir.

Further Redirect Examination.

Mr. DENMAN.—Q. By the way, this coffee that

was sold somewhere between 6 and 61/) cents, to the

best of your recollection, was there any other coffee

mixed in with.it besides this that came off the "Santa

Rita"? A. No, sir.

Q. That was the coffee from tlie "Santa Rita"

A. Yes, sir.

Q. That was this one shipment that you had pur-

chased from Arbuckle_, was it not ?

A. Yes. I purchased it myself from New York.
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Q. There was only one quality of coffee, wasn't

there %

A. That was Bogota and Santos coffee. There

are different grades of Bogota and different grades

of Santos.

Q. You had several grades of coffee %

A. Yes.

Q. Your recollection is that it was all oil injury

and that there were no other injuries of any appre-

ciable character in that coffee ?

A. That was the main type of damage.

Mr. KNIGHT.—Q. Do you recall, Mr. Levinger,

and isn't it a fact that after the arrival of the "Santa

Rita" and along in the fall and summer of 1907

;the price of coffee dropped somewhat in this market %

A. That would be a very hard question to answer

because there are so many changes in things like that.

You can tell very easily by referring to the records

and get it exactly. There are statistics kept of that.

Q. You cannot testify then from your own inde-

pendent recollection how the coffee market in the

summer and fall of 1907 at this port compared with

the market in the winter and spring of 1907 %

A. I would not care to state, because it would be

guesswork.

Mr. DENMAN.—Q. You would not say, would

you, that there was a coffee market for that kind of

,coffee? Even if there was a depression and infla-

tion, up and down on this coffee, this coffee had to

(be sold as you can sell it at the time?
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) A. That is my opinion.

Q. So that the rise and fall of the price of legiti-

mate coffee, first-class coffee, in the market, would

not probably affect this kind of coffee particularly,

would they?

\ A. Getting right down to the lines of business,

if there was a big drop in the market, a person would

inot pay as much for a damaged coffee as he would for

a good coffee.

Q. Was there any such big drop in coffee between

the spring and summer of 1907 ?

! A. No. I would not say there was a big drop.

iThere was no big drop that I can recollect of at that

(time.

(An adjournment was here taken until Tuesday,

April 13th, 1909, at 2:30 P. M.)

[Testimony of Ben Levinger, for the Libelant (Re-

called).]

Tuesday, April 13th, 1909.

BEN LEVINGER, recalled.

Mr. KNIGHT.—Q. Mr. Levinger. did 1 under-

stand you to say that Brandenstein & Company never

jiandled any coffee that was in any way injured?

I A. Never used any.

Q. How do you use the term "use," in what con-

nection ?

A. Well, in a manufacturing wa}^ ; we never han-

dle any unsound coffee.

, Mr. DENMAN.—Q. Never manufacture it?

• A. No.



vs. A. ScMJUng & Company. 85

(Testimony of Ben Levinger.)

Mr. KNIGHT.—Q. Do you buy and sell at times

coffee that is not sound or coffee that has been dam-

aged to any extent ?

A. No, we don't. I will state the case to you ex-

actly ; we might buy coffee in a line, and upon cup-

ping them find them to be fermented. If such is the

case, we reject them.

Q. Have you ever acquired coffee knowing that

it had been injured in any way f

A. How do you mean, if we have ever bought

that kind of coffee ?

Q. Yes.

A. Not to my knowledge, none that has been dam-

aged.

Q. You have never then to your knowledge han-

dled any of that kind of coffee—when I say "han-

dled" I mean acquired and afterwards sold coffee

that has been in any way damaged.

A. Well, there is damage to and damaged coffee.

If you say "damaged," the coffee might come in a

shipment or in a car of coffee from New York or

feome other port, and have damaged spots in it that

Icould be cut out and thrown away and the rest of the

.coffee be all right. That portion would be consid-

tered as damaged coffee, but the damage could easily,

^e segregated from the good.

Q. How do you handle coffee? Do you buy it

coming here from a foreign port and then do all your

own roasting?

A. We do all our own roasting.
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Q. Do you handle coffee in any otlifer way than

in that way, buying your coffee, roasting it, and then

disposing of it ? A. We sell coffee green.

Q. Have you ever handled any damaged coffee

in a green condition where you have received it and

handled it and sold it? I don't mean that you

palmed it off as good coffee, but disposed of it in

Iwhatever condition it happened to be %

A. We sold the coffee from the "Santa Eita."

Q. Of course you sold the coffee of the "Santa

Rita" to a broker. You did not sell it to your own

trade, did you? A. No, sir.

Q. You did not sell it to your own customers?

A. No, sir.

Q. I am speaking of the handling of the coffee to

your own customers, among your own customers. I

^m asking you whether you have handled coffee that

,was green coffee that was damaged, where you knew

)it to be damaged, and where you disposed of it to

3^our own customers as damaged coffee?

A. Your question is the same as it was before,

j^nd can only sa}^ as I did before as to damaged coffee.

Q. I do not mean segregating the damaged coffee

from the good, simply handling the good and throw-

ing away the bad. I mean have you actually dis-

posed of the bad ?

A. Not to my knowledge ; we never have sold any

damaged coffee to my knowledge like that.

Q. Could it have been done by your house without

your knowing it? A. Not unless I was away.
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Q. Do you remember the coffee that came in on

the "Luchenback" in 1903, consigned to your house

and to Leege & Haskins ?

A. In 1903? What kind of coffee was it?

Q. It was on the "Luchenback," and there was a

iire on the ship and the coffee was damaged by smoke,

and fire and water?

A. I do not think, to my knowledge, we had any

coffee on that.

Q. Are you quite sure you did not ?

A. I am not sure one way or the other.

Q. Do you remember the general average that was

made up ? A. No, sir.

Q. You don't remember whether there was a gen-

eral average made up of that loss ? A. No, sir.

Q. You are not able to testify one way or the

other then regarding any coffee from the Luchen-

back"? A. No, sir.

Q. You do not remember that Brandenstein &
Company took over the coffee which it had consigned

to it by that steamer from the insurance companies,

at a small loss ? A. No, sir.

Q. And handled it?

A. I do not personally know anything about it.

Q. You are not in a position to say that your

house did it or not ?

A. No, I could not sa}' one way or the other.

Q. When did you connect yourself with Brand-

enstein & Company?

A. About 10 years ago; it was either 1899 or
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1900. I used to be with the old firm; it used to be

Adelsdorf , you know.

Q. What were j^ou doing in 1903 ? Did .you have

the same relative position that you occupy now?

A. Not quite.

Q. What were you in 1903 with reference to the

house ?

A. I was with Brandenstein in the coffee depart-

ment at ihat time.

Q. But 3^ou were not manager?

A. I was not as I am to-day.

Q. So that you probably would not be in a posi-

tion of knowing then in 1903 what was done by your

firm in connection with any particular shipment ; it

would not necessarily come under your supervision ?

A. Not necessaril.y so, no.

[Testimony of Max Schwabacher, for the Respond-

ent.]

MAX SCHWABACHER, called for the respond-

ent, sworn.

Mr. KNIGHT.—Q. Mr. Schwabacher, what con-

nection have you with Leege & Haskins?

A. Mr. Haskins' partner.

Q. You are a partner? A. Yes, sir.

Q. How long have you been a partner?

A. Since 1903.

Q. Do you recall the coffee that came to Leege

& Haskins on the "Luchenback"? A. No, sir.

Q. You don't recall that?

A. No. It must have been right at the time I

joined the firm, or prior to that.
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Q. What time in 1903 did you go into the firm?

A. 1st of March.

Q. Are you prepared to testify that there was

no coffee received by Leege & Haskins on the

steamer "Luchenback"? A. No, sir.

Q. While you were there? A. No, sir.

Q. You are not prepared to testify one way or

the other?

A. No, sir; I am not familiar with that. In fact

I do not handle the coffee end of the business at

all.

Q. What does that?

A. Mr. Haskins handles that entirely. I am not

familiar with that.

[Testimony of C. G. Cambron, for the Respondent.]

C. G. CAMBRON, called for the respondent,

sworn.

Mr. KNIGHT.—Q. Mr. Cambron, I want to ask

you whether or not there is in this port and has been

for any length of time a market for coffee more or

less damaged, that is, coffee that reaches this port

that is not in a thoroughly sound condition?

A. Yes, sir, there is.

Q. Is that a well-recognized market?

A. Well, I have never seen a lot of coffee in 20

years that could not be sold for some price.

Q. It is sold in this market? A. Yes, sir.

Q. As a matter of fact, all of the damaged cof-

fee that comes here that is not absolutely worthless

is handled by brokers and people engaged in the

coffee trade? A. Yes, sir.
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Q. And of course the price at which it sells

—

Mr. DENMAN.—Do not lead him.

Mr. KNIGHT.—Q. Will you state what governs

the price of such coffee; name the elements'?

A. The market on low grade coifee at that par-

ticular time would be the sole governor of it. The

market on low-grade coffee is practically laid down

by the j)rice of low-grade coffees in New^ York, and

the market in San Francisco would be governed to

a great extent by the cost of bringing such low-

grade coffees to this market. It is not necessarily

a fact that we are bringing those coffees from New
York because we usually have sufficient low-grade

coffee for the supply here. Quite frequently we

have a great many more low-grades here than we

want, and then it is the reverse; w^e ship those cof-

fees away. If the coffee market is overcharged with

low-grade coffee it is easier to dispose of it in some

other market.

Q. And the price at which damaged coffees

would be sold, of course, would depend more or less

on the extent of the damage to the coffee *?

A. Yes, sir.

Q. And the quality of the coffee and its condi-

tion^ A. It depends upon its condition.

Q. By the way, Mr. Cambron, do you know what

was the value of Mexican coffee in a sound condi-

tion, Al Mexican coffee, at this port in the sirring

of 1907, that is, at the time the "Santa Rita" came

in?
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A. There has been in the last three or four years

no remarkable change in the price of high-grade

wash coffees. The changes in the market would

not amount to over 1% cents a pound.

Q. Not over a cent and a half?

A. From the lowest to the highest during four

years. I would not attem|)t to tell you at what

time they were one price and when another, but in

a general way, in 1907, the price of No. 1 wash Mexi-

can coffee

—

Q. 1907?

A. 1907, likewise 1906, 12i/> cents, about.

Q. About 121/2 cents? A. That is No. 1.

Q. How would that compare with Santos, for

instance? A. At the same time or now?

Q. At the same time.

A. What kind of Santos?

Q. Well, the same relative grade of Santos?

A. There is no relative grades of Santos, com-

pared with high-grade washed Mexican; you are

dealing with two different coffees, one is washed

coffee and the other an unwashed coffee. I can tell

you about what No. 1 Santos was worth about that

time.

Q. What was it worth?

A. No. 1 Santos, such as they would use here, 91/3

to 9% cents.

Q. Nine and one-half to 9%?
A. Yes; that is approximately. I could not re-

member back all those market changes, but it is ap-

proximately that.
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Q. Take coffee of the character of the Schilling

coffee that came into this port via the "Santa Rita,"

taking that in its sound condition, and take the San-

tos coffee that came in in the Brandenstein ship-

ment in sound condition, what would they be worth

at that time*?

A. As I remember the Schilling coffee, it was

a grade higher than the Brandenstein coifee. It

was a large flat bean, much larger bean than the

Brandenstein coffee, a higher grade; it might have

been graded a cent higher a pound than the Bran-

denstein coffee. I would much prefer not being

placed on record regarding the Schilling coifee. My
connection with it was very vague and very slight,

and it is not fair to put me on record on that Schil-

ling coffee.

Mr. DENMAX.—I object to the question because

Mr. Cambron has said before he would be unable

to give a valuation of any coffee except the Bran-

denstein coffee, because he had no opi3ortunity of

examining it.

The WITNESS.—I had no inthnate connection

with the Schilling coffee. I don't remember what

I testified to before, but I certainly did not have a

very close connection with the Schilling coffee, and

I am simply telling you what I remember regarding

them.

Mr. DENMAN".—My objection is based on this

ground, that Mr. Cambron has already testified he

was unable to place any price on the Leege & Has-
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kins or the Schilling coffee, because he had not been

given an opportunity to examine it.

Mr. KNIGHT.—Q. If you did not have a chance

to examine it

—

A. Leave me out of the Schilling coffee; I had

very little connection with it.

Q. What I want to get at from you is the extent

to which there exists a market at this port for coffee

coming here, damaged in such a way as to still make

it eatable?

A. Well, it all has a market, every bit of it; and

coffee very very much worse, 75 per cent worse than

the coffee that was sold ex "Santa Rita" has been

sold in this market, sold by me and sold by others.

There is hardly any limit to the quality that could

be sold at some kind of a price.

Q, Have 3^ou ever heard of an}^ coffee being con-

demned by the pure food ins]3ectors ?

A. No, I never have. I know a lot of it that

ought to be condemned.

The COMMISSIONER.—Q. Is that a joke?

A. A lot of coffee that ought to be condemned.

Well, I guess, I had better shut up.

Mr. KNIGHT.—Q. Now, Mr. Cambron, if that is

a joke

—

The COMMISSIONER.—Q. This wdll all appear

of record in the matter, Mr. Cambron. Was that

a joke?

A. I simply said that as a casual remark; I did

not intend that it should appear in evidence.
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Mr. KNIGHT.—If that was but a casual remark,

I think it ought to be taken out of the record.

Q. Now, Mr. Cambron, we will have to call on

you for an explanation of that remark. Had you

reference to that coffee or coffee like that coming

from the "Santa Rita"? A. No, sir.

Q. How badly was the coffee damaged to which

you have referred?

A. I did not state what coffee, but I said cof-

fee; coffee that had come into this market, quanti-

ties of it, that was 75 per cent poorer; I stated a mo-

ment ago 75 per cent poorer than the "Santa Eita"

that has been sold by me and others. I said that a

moment ago. And there is Cjuantities of that cof-

fee which could be very well disposed of.

Mr. DENMAN.—Q. That is, by burning?

A. Yes. But that is 75 per cent poorer, which

leaves only 25 per cent margin. In other words, the

cargo of the "Santa Rita" was 75 per cent better

than that I refer to.

[Testimony of F. B. Oliver, for the Respondent.]

F. B. OLWER, called for the respondent, sworn.

Mr. KNIGHT.—Q. I think you stated before in

your examination that you were familiar generally

with the conditions of the coffee market in this port?

A. Yes, sir.

Q. Will you state what you know regarding the

existence, if at all, of a market for the handling of

coffees that have been more or less damaged before

they reached this port? Is there a market?
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A. There is a good market here.

Q. Has there been such a marl^iet for an.y length

of time?

A. There is and was for eight years; I never had

any trouble in disposing it at all. There is an in-

stance right at hand at the moment of the ''Indiana"

coffees that are damaged more or less by submer-

sion. Brokers even now, as I remember, who have

said there was no market tor it, are getting in line

for the handling of those coffees at this moment.

Q. Although the "Indiana" has not reached this

port.

A. The coffees are not out of the hold of the boat

yet.

Q. That is the ship that went on the rocks?

A. Down in Magdalena Bay recently.

Q. Do you know of any other instances, Mr. Oli-

ver, that would indicate the existence of a market

here for those coffees 1

A. I remember the case of the "Luchenback"

coffee. Then there was the coffee that was dam-

aged in the warehouse fire, that was nothing more

than cinders.

Q. What fire was that?

A. Down in one of the warehouses, I have for-

gotten the name of it; it is down at the north end

of the city.

Q. When did that occur?

A. About two years ago. I could find out ex-

actly.
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Q. What happened there, the coffee was more

than roasted?

A. It was all roasted; some of it was cinders.

It was damaged by water, fire and smoke; that was

sold. I have a sample of coffee here that I brought

up with me, a very j^oor coffee.

Q. What sample have you?

A. It is coffee that was sent here from the east

to sell. It is a very low-grade coffee, musty.

Q. How does it compare with the coffee that has

been offered in evidence here from the "Santa

Rita"? A. It is not as good. It is musty.

Q. Is that coffee for sale or been sold?

A. It is for sale now. The j^rice at which that

is held is 914 cents or 914 cents in this market.

Q. And that has been damaged worse than this

coffee in question? A. It is not as good.

Q. How was that damaged?

A. This is musty.

Q. Do you know the kind of coffee that is?

A. Santos coffee.

Mr. KXIGHT.—We will offer that as Respond-

ent's Exhibit 1.

Q. Have you ever heard of the ^gwv^ food in-

spectors condemning coffee?

A. Never heard of it.

Mr. DENMAN.—Q. This coffee is now on the

market and for sale ? A. Yes, sir.

Mr. DENMAN.—I move to strike out the testi-

mony regarding this coffee as the selling lorice of

water damaged coffee in the market in 1909 is not
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evidence of the value of creosote or oil damaged

coffee in the month of January, 1907. I further ask

that all this testimony be stricken out on the ground

that it is immaterial, irrelevant and incompetent, it

not having been shown that the two brands are in

any way similar.

Mr. KNIGHT.—I would suggest that there is evi-

dence that there has been no appreciable change in

the price of coffee at this port in the last seven years,

and we offer this for the purpose of meeting the

testimony offered on behalf of the libelant that there

was no market for coffees here that are damaged.

We contend that there is just as well a defined

market coffees in this port, wherever the coffees are

eatable or palatable at all or where they could be

used, as there is a market for sound coff^ee.

Cross-examination.

Mr. DENMAN.—Q. Mr. Oliver, how much of

that coffee is there offered for sale!

A. I could not tell 3'ou; that is simply a sample

that was given to me. How many bags there are in

the lot I don't know. I did not ask; I could find out.

Q. May be 10 or 15 bags?

A. They would not talie the trouble to send that

quantity here.

Q. A carload, or how did it come out!

A. That is a sample of the coffee that w^as given

to me.

Q. Is it coffee that is in New York!

A. I could not tell you where it is.

Q. You don't know where this coffee is!
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A. No, sir.

Q. It was a sample that was sent out here hop-

ing it might be sold in San Francisco?

A. As San Francisco was a good market for

such coffee.

Q. Then all you are doing is offering this as evi-

dence or a sample of coffee elsewhere that might be

sold

—

A. I could not tell you whether it is elsewhere

or not. I have told you I don't know how many bags

there were in it.

Q. You know that is a sample of coffee that

somebody would like to sell in San Francisco?

A. Yes, sir.

Q. That is all you know about it?

A. Yes. Regarding, as I said a while ago, the

"Luchenback" coffee, I will be able to give further

details of the valuation of that coffee.

Q. When was that, in 1903?

A. Yes, sir.

Mr. DENMAN.—We object to any testimony re-

garding that, as not showing the condition of the

market in 1907, and also we object to it on the

ground that at this period of time it would be im-

possible to show any relative figures as to the

amount of injury to the two different coffees.

Mr. KNIGHT.—We offer the "Luchenback" cof-

fee for the purpose of showing that Leege & Has-

kins and Brandenstein & Company have received

coffee here damaged by fire, smoke and water, and

have handled it as they would other coffee—I don't
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know liow they handled it, but we will offer it for

the purpose of showing the}^ have handled that kind

of goods in this market, and shoAving that there are

certain attributes attached to this kind of coffee as

well as to the others. If you insist that coffee of

that kind cannot be bought and sold here as market-

able goods, we will insist that that go in.

Mr. DENMAN.—We claim that it is irrelevant.

As I understand you will accept the weight as

presented by Mr. Schilling.

Mr. OLIVER.—Yes.
Mr. DENMAN.—On the duplicate statement of

weights.

Mr. OLWER.—Yes. I have found out that those

bags were made especially for that coffee; the coffee

was not put into the bags until it came from Mexico.

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

The Steamship "SANTA RITA,"
Respondent.

Stipulation Ee Value of Coffee.

It is hereby stipulated by and between the parties

hereto that the sound value of the coffee described in

the libel on file herein was, on the arrival of the
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steamer "Santa Rita" in San Francisco, in January,

1907, eleven and one-lialf cents per pound.

WILLIAM DENMAN,
Proctor for Libelant.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant of the "Santa Rita."

[Endorsed] : Presented and filed in open court

June 3, 1909. Jas. P. Brown, Clerk. By Francis

Krull, Deputy Clerk.

[Claimant's Exceptions to the Report of the United

States Commissioner.]

In the District Court of the United States, Northern

District of California.

IN ADMIRALTY—No. 13,6^2.

A. SCHILLING & COMPANY (a Corporation),

Libelant,

vs.

The American Steamer "SANTA RITA," Her

Tackle, Apparel and Furniture, and All Per-

sons Intervening for Their Interests Therein,

Respondents.

EXCEPTIONS TO CO^BIISSIONER'S RE-

PORT.
Claimant herein hereby excepts to the report of the

commissioner heretofore made and filed herein, for

the following causes, that is to say

:

1. Because said conmiissioner finds that the value

of the coffee in question, upon its arrival at the port

of San Francisco was only five and one-quarter (5I/4)
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cents a pound, and that said foffee was not worth at

least six (6) cents a pound, reducing the amount of

damages found by the commissioner herein by five

hundred and seventy-nine and 3/100 (579.03) dol-

lars,

2. Because said commissioner has allowed the

libelant interest upon the amount of damages found

by him although no provision is made in the inter-

locutory decree for such interest, amounting to the

sum of six hundred and sixty-seven and 6/100

(667.06) dollars.

3. Because, if interest be allowable, the commis-

sioner has allowed libelant interest from the 30th day

of January, 1907, to the date of filing said report, to

wit, May 28, 1909, at the rate of six (6) per cent per

annum, on a sum equivalent to the difference between

ten and one-half (lOi/^) cents a pound, as the sound

value of said coffee, and five and one-quarter (51/4)

cents a pound, which is found by said commissioner

to have been its value upon its arrival at said port

of San Francisco, on seventy-seven thousand two

hundred and four (77,204) pounds, instead of allow-

ing interest on a sum equivalent to the difference

between said ten and one-half (10i/{>) cents a pound

and a sum not less than six (6) cents a pound, upon
a like quantity, thereby reducing the amount of dam-
ages by the sum of sevent.y-eight and 16/100 (78.16)

dollars, at least.

Dated, June 12, 1909.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimants.
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Service of the within exceptions to commissioner's

report and receipt of a copy is hereby admitted this

12th day of June, 1909. "

WILLIAM DENMAN,
Per WM. B. ACTON,

Proctor for Libelant.

[Endorsed] : Piled Jun. 12, 1909. Jas. B. Brown,

Clerk. By Francis Krull, Deputy Clerk.

[Order Overruling Exceptions to the Report of the

United States Commissioner, and Confirming

the Report.]

At a stated term of the District Court of the United

States of America for the Northern District of

California, held at the courtroom thereof, in the

City and County of San Francisco* on Friday,

the 6th da}' of August, in the year of our Lord

one thousand nine hundred and nine. Present

:

The Honorable JOHN J. DE HAVEN, Judge.

No. 13,642.

A. SCHILLING & CO.

vs.

Am. Str. "SANTA RITA," etc.

The exceptions to the report of the United States

Commissioner filed herein June 3, 1909, having been

heretobefore submitted to the Court for decision, now
after due consideration had thereon, by the Court

ordered that said exceptions be, and the same are

hereby overruled, and further ordered that said re-

port be, and the same is hereby confirmed.
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[Order Confirming United States Commissioner's

Report, and Overruling the Exceptions Taken

Thereto.]

In the District Court of the United States, for the

Northern District of California.

No. 13,642.

A. SCHILLING & COMPANY
vs.

American Steamer "SANTA RITA."

DE HAVEN, District Judge.—The report of the

United States Commissioner, filed herein, June 3,

1909, is confirmed, and the exceptions to said report,

filed herein by the claimant, are overruled.

[Endorsed] : Filed Aug. 6, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

American Steamship ''SANTA RITA," Her Tackle,

Apparel and Furniture and All Persons Inter-

vening for Their Interests Therein,

Respondents.
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Final Decree.

Issue being joined herein and this cause coming

on duly to be heard, the libelants being represented

by their proctor, William Deimian, Esq., and the'

claimant, United Steamship Company, by its proc-

tors, Charles Page, Esq., and Samuel Knight, Esq.,

and it being admitted at the hearing that the allega-

tions of the libel as to the ownership of the cargo, its

receipt by the vessel in good condition and its delivery

in a somewhat damaged condition were true; and it

being agreed that the question of the amount of said

damages, in the event that the steamer "Santa Bita"

be held liable for the damage, should be referred to a

commissioner, and evidence being introduced as to

the liability of the vessel for the said damage; and

the Court finding that the said damage was not caused

by leakage, breakage, contact with other goods and

perils of the sea, or any of them, as alleged in the

answer, or at all

;

And the said matter being thereafter referred

herein to Commissioner Francis Krull, to determine,

ascertain and report the amount of said damage, and

the said Francis Krull having ascertained and re-

ported said damages as amounting to Five Thousand

Four Hundred and Forty-three and 16/100 dollars

($5,443.16) as of the date of said report, to wit, the

28th day of May, 1909; and exceptions to the said

report having been heard and overruled, and the said

report by this court ordered confirmed;

Now, therefore, it is ordered, adjudged and de-

creed, that the said libelant, A. Schilling & Company,
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do have and recover for the causes in the said libel

mentioned, the sum of Five Thousand Four Hundred

and Forty-three and 16/100 Dollars ($5,443.16), the

amount reported to be due it by said commissioner,

together with interest thereon at the rate of seven

per cent per annum from the said 28th day of May,

1909, the said date of the commissioner's report, in

the sum of $82.65, amounting in all to the sum of

$5,528.81, together with its costs to be taxed.

And it is further ordered, adjudged and decreed,

that unless an appeal be taken from this decree within

ten days after notice of this d-ecree to Messrs. Page,

McCutchen & Knight, proctors for the claimant

herein and a supersedeas bond staying execution be

filed as required by law, the United Steamship Com-

pany and the United States Fidelity and Guaranty

Company, the stipulator for the value on the part of

the claimant of the said steamship "Santa Rita,"

cause the engagements of the said stipulation to be

performed or show cause within four days after the

expiration of said time to appeal, or on the first day

of jurisdiction thereafter why execution should not

issue against their goods, chattels and lands for the

amount of this decree, with interest at said rate

thereon according to their said stipulation.

Dated this 16th day of August, 1909.

JOHN J. DE HAVEN,
Judge.

Entered in Vol. 4, Judg. and Decrees, at page 310.

[Endorsed] : Filed Aug. 16, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.
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In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY
vs.

American Steamship "SANTA EITA," Her Tackle,

Apparel and Furniture, and All Persons In-

tervening for Their Interests Therein,

Respondents.

UNITED STEAMSHIP COMPANY (a Corpora-

tion),

Claimant.

Notice of Appeal.

To Libelant Above Named, and to William Denman,

Esq., Its Proctor:

You and each of you will please take notice that the

above-named claimant herein. United Steamship.

Company, hereby appeals to the next United States

Circuit Court of Appeals for the Ninth Circuit, to be

holden in and for said circuit at the city and county

of San Francisco, from so much of the final decree

made and entered herein on the 16th day of August,

1909, as adjudges and decrees that said libelant do

have and recover from the claimant the full amount

of five thousand four hundred and forty-three and

16/100 (5,443.16) dollars, or any sum in excess of

the sum of four thousand eight hundred and sixty-

four and 13/100 (4,864.13) dollars, together with

interest thereon and costs as provided in said decree.
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And in and by said appeal tlie above-named claimant

hereby gives notice that it desires only to review the

question involved in said cause as to the value, at the

time of its delivery to the above named libelant, of

the coffee claimed herein to have been damaged.

Dated San Francisco, California, September 25,

1909.

Yours, etc.,

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant and Appellant.

Receipt of a copy Notice of Appeal is hereby ad^

mitted this 27th day of September, 1909.

WILLIAM DENMAN,
By WM. B. ACTON,
Proctor for Libelant.

[Endorsed] : Filed Sep. 28, 1909. Jas. P. Brown,

Clerk. By M. Thomas Scott, Deputy Clerk.

In the District Court of the United States for the

Northern' District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

The American Steamer >'SANTA RITA," Her

Tackle, Apparel and Furniture, and All Per-

sons Intervening for Their Interests Therein,

Respondents,

UNITED STEAMSHIP COMPANY (a Corpora-

tion),

Claimant.
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Citation [Copy].

United States of America,—ss.

The President of the United States to A. Schilling &
Company, Libelant, Against the Said Steamship

"Santa Rita," Her Tackle, Apparel and Furni-

ture, and Against All Persons Intervening for

Their Interests Therein:

Whereas, the above-named claimant has lately ap-

pealed to the United States Circuit Court of Appeals

for the Ninth Circuit from a portion of the decree

recently rendered by the District Court of the United

States for the Northern District of California,

awarding said A. Schilling & Company the sum of

five thousand four hundred and fort^^-three and

16/100 (5,443.16) dollars, together with interest and

costs, and from so much of said decree as awards

said libelant any sum in excess of four thousand eight

hundred and sixty-four and 13/100 (4,864.13) dol-

lars, together with interest and costs

;

Now, therefore, you are hereby cited and admon-
ished to be and appear at the United States Circuit

Court of Appeals for the Ninth Circuit, to be holdeu

in the City and County of San Francisco, State of

California, on the 31st day of October, 1909, to show

cause, if any there be, why said decree rendered

against said appellant should not be corrected, and

to do and receive what may appertain to justice to be

done in the premises.

Witness the Honorable E. S. FARRINGTON, sit-

ting for the Honorable JOHN J. DE HAVEN,
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Judge of the District Court of the United States for

the Northern District of California, this 1st day of

October, 1909.

E. S. FAERINGTON,
District Judge.

Eeceipt of a copy of the within Citation is hereby

admitted this 1st day of October, 1909,

WILLIAM DENMAN,
By WM. B. ACTON,

Proctor for Libelant.

[Endorsed] : Filed Oct. 1, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

In the District Court of the United States in and for

the North)ern District of California.

IN ADMIPALTY—No. 13,642.

A. SCHILLING & COMPANY, a Corporation,

Libelant,

vs.

The American Steamer ''SANTA RITA," Her

Tackle, Apparel and Furniture, and All Per-

sons Intervening for Their Interests Therein,

Respondents.

Assignment of Errors.

Claimant herein hereby assigns errors in the pro-

ceedings of the District Court in the above case, as

follows

:

1. The District Court erred in confirming the

report of the commissioner to whom said cause was

referred to ascertain and report the amount of dam-
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ages sustained by the merchandise involved herein,

to wit, coffee, and in thereby holding and deciding

that the value of said coffee upon its arrival at the

poi-t of San Francisco was only 514 cents a pound,

and that said coffee was not worth, at said time and

place, at least 6 cents a pound, which difference

amounts at least to $579.03.

2. The District Court erred in not overruling said

report of said commissioner, and in thereby holding

and deciding that libelant was entitled to receive in-

terest on the difference between lO^/o cents a pound,

as the sound value of said coffee, at the time of it^,

arrival at said port of San Francisco, and 514 cents

^a pound, which is "found by said commissioner as

.aforesaid to hiive been its value at said time and

place, on 77,204 pounds, instead of allowing interest

on the difference between said lOi/o cents a pound

and a sum not less than 6 cents a pound, upon a like

quantity of coffee, which difference in interest

amounts at least to $78.16.

3. The District Court erred in not overruling said

report of said Commissioner to the extent of $657.19,

at least, and in not reducing the amount of damages

.so found by him, by the said sum of $657.19, at least.

Dated, San Francisco, California, January 27,

1910.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant.

Service of the within Assignment of Errors, and

receipt of a copy is hereby admitted this 27th day

of Januarv, 1910.

William dexmax.
Proctor for Libelant.
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[Endorsed] : Filed Jan. 27, 1910. Jas. P. Brown,

Clerk. By M. T. Scott, Deputy Clerk.

[Stipulation for Transmission of Oinginal Exhibits

to United States Circuit Court of Appeais.]

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

American Steamship ^' SANTA RITA," Her Tacklr.

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents.

UNITED STEAMSHIP COMPANY (a Corpora-

tion), I

Claimant.

It is hereby stipulated and agreed by and between

the respective parties hereto that all the original ex-

hibits in thg above-entitled cause, used upon the ref-

erence before the United States Commissioner on

the question of damages, may be transmitted by the

clerk of the United States District Court to the Clerk

of the United States Circuit Court of Appeals with

the apostles on appeal in said cause.

Dated Februarv 4, 1910.

WM. DENMAN,
Proctor for Libelant.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant.
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[Endorsed] : Filed Feb. 4, 1910. Jas. P. Brown,

Clerk. By M. T. Scott, Deputy Clerk.

In the District Court of the United States for the

Northern District of California.

IN" ADMIRALTY—Xo. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

American Steamship ''SANTA RITA," Her Tack]

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents.

UNITED STEAMSHIP COMPANY (a Corpora-

tion)
,

Claimant.

Stipulation aJid Order Extending Time to File

Apostles on Appeal [to November 27, 1909].

It is hereby stipulated and agreed by and between

the respective parties hereto, that United Steamship

Company, claimant, and appellant herein, may have

and it is hereby granted to and including the 27th

day of November, 1909, within which to procure to

be filed in the United States Circuit Court of Ap-

peal? for the Ninth Circuit, the apostles on appeal in

the above-entitled cause.
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Certified by the clerk of the United States District

Court, Northern District of California.

Dated October 27, 1909.

WILLIAM DENMAN,
Proctor for Libelant and Appellee.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant and Appellant.

So ordered.

JOHN J. DE HAVEN,
Judge.

Oct. 27, 1909.

[Endorsed] : Filed Oct. 27, 1909. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

American Steamship "SANTA RITA," Her Tackle,

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents.

UNITED STEAMSHIP COMPANY (a Corpora-

tion),

Claimant.

Stipulation and Order Extending Time to File

Apostles [to December 27, 1909].

Good cause appearing therefor, it is hereb}- or-

dered that United Steamship Company, a corpora-
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tion, owner of the American Steamship ''Santa

Rita," claimant and appellant herein, may have and

it is hereby granted thirty (30) daj^s from and after

November 27th, 1909, within which to procure to be

;filed in the United States Circuit Court of Appeals

for the Ninth Circuit the apostles on appeal certified

by the clerk of the United States District Court, for

the Northern District of California (including as-

signment of error), in the above-entitled cause.

Dated November 26th, 1909.

JOHN J. DE HAVEN,
Judge.

[Endorsed] : Filed Nov. 26, 1909. Jas. P. Brown,

Clerk. By M. T. Scoff, Deputy Clerk.

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

American Steamship ''SANTA RITA," Her Tackle,.

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents,

UNITED STEA^ISHIP COMPANY (a Corpora-

tion),

Claimant.
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Stipulation and Order Extending Time to File

Apostles [to January 26, 1910].

Good cause appearing therefor, it is hereby or-

'dered that United Steamship Company, a eorpora-

'tion, owner of the American steamship "Santa

'Rita,
'

' claimant and appellant herein, may have and

it is hereby granted thirty (30) days from and after

December 27th, 1909, within which to procure to be

'filed in the United States Circuit Court of Appeals

for the Ninth Circuit the apostles on appeal certified

by the clerk of the United States District Court for

the Northern District of California (including as-

isignment of errors), in the above-entitled cause.

Dated December 24th, 1909.

JOHN J. DE HAVEN,
Judge.

[Endorsed]: Filed Dec. 24, 1909. Jas. P. Brown,

Clerk. By M. T. gcott, Deputy Clerk.

In the District Court of the United States for the

Northern District of California.

IN ADMIRALTY—No. 13,642.

A. SCHILLING & COMPANY,
Libelant,

vs.

American Steamship "SANTA RITA," Her Tackle,

Apparel and Furniture, and All Persons In-

tervening for Their Interest Therein,

Respondents,

UNITED STEAMSHIP COMPANY (a Corpora-

tion),

Claimant.
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Stipulation and Order Extending Time to File

Apostles on Appeal [to February 5, 1910].

It is liereb}^ stipulated and ordered by and between

the respective parties hereto that United Steamship

.Company, a corporation, owner of the American

steamship "Santa Eita," claimant and appellant

'herein, may have, and it is hereby granted to and in-

^cluding the 5th da.y of February, 1910, within which

to procure to be filed in the United States Circuit

iC'ourt of Appeals for the Ninth Circuit the apostles

(including assignments of error), in the above-en-

Ititled cause, certified by the clerk of the United

.States District Court for the Northern District of

California.

Dated January 26, 1910.

WILLIAM DENMAN,
Proctor for Libelant and Appellant.

PAGE, McCUTCHEN & KNIGHT,
Proctors for Claimant and Appellant.

The foregoing stipulation having been entered

into, and good cause appearing therefor, it is hereby

•ordered that United Steamship Company, a Corpo-

ration, owner of the Steamship "Santa Rita," claim-

ant and appellant herein, may have, and it is hereby

granted, to and including the 5th da}^ of February,

1910, within which to procure to be filed in the

United States Circuit Court of Appeals for the Ninth

Circuit, the apostle on appeal (including assignments

of error), in the above-entitled cause, certified by
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•the clerk of the United States District Court, for the

Northern District of California.

Dated January 27th, 1910.

WM. C. VAN FLEET,
Judge.

[Endorsed] : Filed Jan. 27, 1910. Jas. P. Brown,

Clerk. By Francis Krull, Deputy Clerk.

Certificate of Clerk United States District Court to

Apostles.

United States of America,

Northern District of California,—ss.

I, Jas. P. Brown, Clerk of the District Court of

the United States of America, for the Northern Dis-

trict of California, do hereby certify that the fore-

going and hereunto annexed one hundred and one

pages, numbered from 1 to 101, inclusive, with the

accompanying exhibits, two in number, contain a

full and true transcript of the records in the said

'District Court, made up pursuant to instructions,

"Stipulation as to what Apostles shall contain"

(embodied in the transcript) of Messrs. Page, Mc-

Cutchen & Knight, proctors for claimants and ap-

pellant, in the case entitled A. Schilling and Com-

pany, etc. vs. The American Steamer "Santa Rita,"

etc., No. 13,642.

I further certify that the cost of preparing and

certifying to the foregoing Transcript of Appeal is

the sum of Fifty-two Dollars and Forty Cents, and

that the same has been paid to me by proctors for

claimant and appellants.
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In witness whereof, I have hereunto set my hand

and affixed the seal of said District Court, this 5th

'day of February, A. D. 1910, and of the Independ-

ence of the United States the one hundred and thirty-

'fourth.

[Seal] JAS. P. BROWN,
Clerk.

[Endorsed]: No. 1822. United States Circuit

Court of Appeals for the Ninth Circuit. The United

Steamship Company (a Corporation), Claimant of

the American Steamship "Santa Eita," Her Tackle,

Apparel and Furniture, and All Persons Intervening

for Their Interests Therein, Appellants, vs. iV. Schil-

ling & Company (a Corporation), Appellee. Apos-

tles. Upon Appeal from the United States District

"Court for the Northern District of California.

Piled February 5, 1910.

F. D. MONCKTON,
Clerk.



vs, A. Schilling <£• Company. 119

Certificate of Clerk United States District Court to

Exhibits.

United States of America,

,Nortliern District of California,—ss.

I, Jas. P. Brown, Clerk of the District Court of

the United States of America, for the Northern Dis-

trict of California, do hereby certify that the an-

nexed exhibit. Libelant's Exhibit No. 1 (Weight

Voucher), and Respondent's Exhibit No. 1 (small

Mg of coffee, transmitted separately), are the or-

iginal exhibits, introduced and filed by United States

'Commissioner Francis Krull, at the hearings before

him, in the case of A. Schilling and Company, a

Corporation vs. The American Steamer "Santa

Eita," Her Tackle, Apparel, etc.. No. 13,642, and are

herewith transmitted to the Circuit Court of Ap-

peals for the Ninth Circuit, as per stipulation filed

in this court and embodied in the Transcript of Ap-

peal herewith.

In witness whereof, I have hereunto set my hand

and affixed the seal of said District Court, this 5th

day of February, A. D. 1910.

[Seal] JAS. P. BROWN,
Clerk.
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In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1721.

LESTER W. DAVID,
Plaintiff and Defendant in Error,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants, and Plaintiffs in Error.

[Names and Addresses of] Counsel.

J. A. KERR, Esquire, Mutual Life Building, Seat-

tle, Wash.,

E. S. McCORD, Esquire, Mutual Life Building,

Seattle, Wash.,

Attorneys for Plaintiff and Defendant in

Error.

CHARLES F. MUNDAY, Esquire, Starr-Boyd

Building, Seattle, Wash.,

Attorney for Defendants and Plaintiffs in

Error.
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In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1721.

LESTER W. DAVID,

Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Amended and Supplemental Complaint.

Plaintiff complains and alleges

:

I.

That on the 15th day of July, A. D. 1907, the

plaintiff and defendants entered into a certain writ-

ten contract in words and figures following, to wit:

"THIS MEMORANDUM OF AGREEMENT,
made this 15th day of July, A. D. 1907, by and be-

tween Lester W. David, of the town of Anacortes,

State of Washington, hereinafter known as the first

party, and Edward F. Swift, of the City of Chicago,

State of Illinois, Andrew D. Davidson, of the City

of Toronto, Province of Ontario, Dominion of

Canada, Alexander D. McRae, of the City of Winni-

peg, Province of Manitoba, Dominion of Canada,

and Peter Jansen, of the town of Jansen, State of

Nebraska, hereinafter known as the second party,

WITNESSETH:
That, whereas, the Eraser River Sawmills, Ltd., a

corporation organized under the laws of the Province
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of British Columbia, Dominion of Canada, and hav-

ing its principal place of business located at Mill-

side, British Columbia, has recently increased its

capital stock from $500,000.00 to $1,000,000.00 in

shares of the par value of $100.00 each; and

Whereas, the said increased stock amounting to

$500,000.00 has not at this time been issued, but will

be regularly issued ]n'ior to August 10th of this year;

and.

Whereas, first party owns or controls more than

3,350 shares of the stock in said corporation, and will

own or control u])on the issuance of stock above re-

ferred to enough shares to more than equal a total

of 6,700 shares; and.

Whereas, the said first part}^ has this day agreed

to sell to second party, and second party has agreed

to buy of first party, a total number of 6,700 shares

of the total stock of the Fraser River Sawmills, Ltd.,

corporation, at $75.00 per share to be paid for in

the manner and in accordance with the terms here-

inafter provided; and,

Whereas, first party agrees to deposit in escrow

prior to August 10, 1907, in the Bank of Montreal of

New Westminster, B. C, 6,700 shares of stock reg-

ularly issued and properly endorsed until payment

as provided herein has been made therefor

;

Now, therefore, in consideration of the sum of

One Dollar ($1.00) in hand paid to first party by

second party, the receipt of which is hereby acknowl-

edged, and the accruing to the respective parties

hereto of the mutual benefits hereunder:

It is agreed

;
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FIRST: Second party is to pay for the above

6,700 shares of stock in the following manner:

$100,000.00 on or before August 10, 1907; $25,000.00,

on August 15, 1907, and $25,000.00 on the first day

and on the 15th day, respectively, of each and every

month thereafter until the said munber of shares is

fully paid for at $75.0 per share, it being fully under-

stood and agreed that as fast as and when payments

are made there shall be released to second party by

said Bank of Montreal the number of shares of stock

so held in escrow of the Fraser River Sawmills, Ltd.,

corporation, figured at $75.00 per share as equals the

amount of pajonent made.

An escrow agreement is executed by the parties

hereto bearing this date and covering the deposit of

6,700 shares of stock, in the said Bank of Montreal

and the manner of pajnment therefor.

SECOND: It is agreed that the first party will,

prior to August 10, 1907, obtain in name of second

party, or anyone second party may designate, and

deliver to said second party a proxy for the 6,700

shares of stock herein referred to, which said proxy

shall be satisfactory in form and substance to second

party, and give all and every authority to vote said

stock at any and all meetings of every kind, which

may be necessary or needful in connection wdth the

conducting the business of the Fraser River Saw-

mills, Ltd., corporation.

THIRD: First party is to give a satisfactory

guarantee to second party that the quantity of tim-

ber on the different tracts oi land as shown by the

statement of the Fraser River Sawmills, Ltd., cor-
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poration, under their statement of April 30, 1907, a

copy of which is attached hereto and made a part

hereof, is true and accurate, it being the intention

and one of the conditions of this trade that the timber

land at least run equal in quantity to the number of

feet shown on the attached statement.

FOUBTH : Second parties are to have until Sep-

tember 1, 1907, to cruise and verify the figures on

the attached statement of April 30, 1907, regarding

the quantity of timber on said various tracts, and in

event of all of the tracts, from a cruising or other

verification failing to reach the quantity represented

in the attached statement, first party is to repay sec-

ond party in just proportion that the amount of

shortage bears to the value of the total number of

feet of timber estimated to be on said tracts as ap-

pears in said attached statement bearing the date of

April 30, 1907.

It is further agreed that in event second party

fails to find the quantity of timber on said tracts

represented by the statement of April 30, 1907, at-

tached hereto, and said party fails to agree on a

basis of settlement concerning such shortage, then

and in that event an arbitration committee composed

of three men, one named by each of the respective

parties hereto and the two thus named agreeing on

and naming a third, which arbitration committee will

and shall have full power to settle the matter regard-

ing shortage and whose action and decision in the

matter shall be final.

In the event the two parties so named as the

arbitration members fail for any reason to agree on
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or name a third party within thirty days after their

appointment on the committee, then and in that

event the Judge of the District Court of New West-

minster, District of British Columbia, shall name the

third party and the decision by any two of said com-

mittee above referred to shall be considered and

treated as the decision of the whole and accepted as

final.

FIFTH : First party agrees that between the date

of the execution of this instrument and the passing

of title on August 10, 1907, to second party by the

sale of stock herein referred to of the Fraser River

Sawmills, Ltd., corporation, that he will not do or

suffer to be done anything that will increase the

general indebtedness of the Fraser River Sawmills,

Ltd., corporation, or the Anacortes Lmnber & Box

Compan}^ except it be for logs, material or labor

necessary to keep the mills running in the ordinary

manner, unless authorized by second party.

SIXTH: First party is to make diligent effort

and procure if possible, the outstanding 280 shares

of the capital stock of the Anacortes Lumber & Box
Company not now ow^ned by the Fraser River Saw-

mills, Ltd., corporation, said 280 shares of stock or

any iDart thereof, of said Anacortes Lumber & Box
Company Avhich said first party may procure to be

delivered to and paid for by the Fraser River Saw-

mills, Ltd., corporation, at a cost price of not more

than $100.00 per share and as much less as the stock

is actually purchased for.

SEVENTH : First party also agrees that he will

have surrendered and canceled any and all contracts
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with any individual, firni or company for the sale of

the product of the Fraser Eiver Sa^Tnills, Ltd., cor-

poration, or any contract of a similar nature which is

binding on the Anacortes Lumber & Box C'ompany,

of which Company the said Fraser River Sawmills,

Ltd., corporation, owns 720 shares, being the major-

ity of the stock; except herefrom a present contract

with Swift and Company.

EIGHTH: First party also agrees that should any

contract or other obligation develop or be brought

forward in the future for the purchase of any

produce or other thing binding on the Fraser River

Sawmills, Ltd., or the Anacortes Lumber & Box Com-

pany which said contract was not fully known and

assented to by second party at the time either of mak-

ing this agreement or at the time of taking over the

control of the Fraser River SaAvmills, Ltd., business

or the Anacortes Lumber & Box Company business,

then, and in that event said first party agrees to as-

sume and treat said contract in every way as his own
individual obligation, if called upon by the directors

of the Fraser River Sawmills, Ltd., corporation, to

do so.

NINTH : It is also agreed by the first party that

he will not cause or permit to be increased except as

herein provided the capital stock of the Fraser River,

Sawmills, Ltd., corporation, or any increase or any

further issue of any stock of the Anacortes Lumber
& Box Company, between the date of this agreement

and the time of acquiring control by said second

party of the Fraser River Sawmills, Ltd., corpora-

tion, and the Anacortes Lumber & Box Company.
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TENTH : It is agreed that the first party is to be

employed by the said Fraser River Sawmills, Ltd.,

corporation, at a salary of $6,500.00 per year for a

period of at least 18 months from August 10, 1907,

provided his services are satisfactory to said corpora-

tion, and said first party agrees to devote his entire

time and attention and give his best efforts in the

position in which he is employed, and he also agrees

to dispose of within one 3-ear from this date any and

all business interests which are not satisfactory to a

majority of the directors of the Fraser Eiver Saw-

mills, Ltd., corporation, provided, however, first

part}^ may hold stock in the Fraser Sawmills, Ltd.,

corporation.

It is further agreed that in event first party de-

sires to sell his stock, second party agrees to pur-

chase at any time on demand by the first party with-

in 18 months from the date of this agreement all stock

up to not exceeding 3,300 shares which ma}' be owned

or offered at the price of $75.00 per share, plus all

net earning up to and not exceeding twenty per

centum per annum which the stock may have earned

from August 10, 1907, provided if said stock does not

earn to exceed ten per centum net per annum first

party waives any and all right or claim to the same.

It is further agreed that in event second party de-

sires to purchase the stock owned or controlled by
first party in the Fraser River Sawmills, Ltd., cor-

poration, the same being not less than 2,000 shares of

stock, and not to exceed 3,300 shares of stock, then

said first party agrees to sell said stock at any time

on demand by second party, within 18 months from
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date hereof, at the price of $100.00 per share, plus all

net earnings up to and not exceeding twenty per

centum net per annum, which said stock may have

earned from August 10, 1907, provided if said stock

does not earn to exceed ten per cent net per annum,

first party waives any and all right or claim to the

same.

ELEVENTH: It is agreed and understood that

the term "net earnings" as herein used contemplates

the general income from the operations of the Eraser

Biver Sawmills, Ltd., corporation, after making all

deductions for general operations, maintenance, re-

pairs and a usual amount for depreciation of the

plant and equipment.

TWELFTH : It is further agreed that this agree-

ment is to be binding upon the respective parties

hereto, their heirs, executors and administrators and

assigns.

THIETEENTH: It is the expectation of the

Eraser River Sawmills, Ltd., corporation, to proceed

after August 10, 1907, with certain improvements to

bring the plants of the Eraser River Sawmills, Ltd.,

corporation, and the Anacortes Lumber & Box Com-
pany up to as near a practicable working standard

as possible, with a view of getting the largest output

of product, to log their own timber, provide the neces-

sary logging camps, tugs, etc.



10 Edtvard F. Swift et al.

Witness our hands and seals the day and year first

above written.

LESTER W. DAVID. [Seal]

EDWARD F. SWIFT. [Seal]

A. D. McRAE. [Seal]

A. D. McRAE. [Seal]

for

A. H. DAVIDSON. [Seal]

PETER JANSEN. [Seal]
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FBASEE EIVEB SAWMILLS, LTD.

HILLSIDE, B. C, APR. 30, 1907.

ASSETS:
1. TOWNSITE OF HILLSIDE

:

96 Lots 66 ft. X 132 ft. in Lot No. 48 at $200.00. $19,200. 00

17 Dwellings 13,604.33

147.22 Acres in Lot No. 48, Cleared at $400.00. . 58,888.00 $91,692.33

2. SUBUEBAN ACEEAGE:
95.05 Acres, Lot No. 46 on Pitt Eiver Eoad

at $200 19,010.00

3. MILL & HANUFACTUEING SITES:
112.47 Acres, in Lots 16, 17 and 18, with 3500

feet of deep water frontage at $500 . 00 56,235 . 00

4. EEAL ESTATE:
1793 Acres in Sayward District at $5 8,965.00

5. PLANT

:

Boiler-House Buildings $ 9,526 . 73

Contents 22,609 . 51

Water-tank 532.52 $ 32,668.76

Sawmill Building 42,991 . 60

Contents 119,095.93

Log Haul 1,445.16 $163,532.69

Lath Building 768 . 31

Machinery, etc 4,442 . 94 5,211 . 25

Eoller Band Eesaw Bldg 1,303.88

Machinery, etc 4,225 . 63 5,529 . 51

Filing-Eoom Bldg 736 . 00

Machinery, fix 3,187 . 73 3,923 . 73

Drag-Saw Building 174. 07

Hachinery, etc 843.50 1,017.57

Deck Planers Bldg 402 . 17

Hachinery, etc 6,092 . 92 6,495 . 09

Hachine-Shop Bldg 982.37

Contents 6,735 . 02 7,717 . 39

Carpenter-Shop Bldg 317 . 08

Contents 213 . 22 530 . 30

$175,902.33
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PLANT, Con't.
$175,902.33

Storeroom Building $ 473.10
Contents 221.15 $ 694.25

Office Building 292 17
^o°te°ts 1,190.30 1,482.47

Stables Building 2 130.54
'^«<'^s, etc 513.10 2,643.64

Cow Barn Building 929.07
'^^^^^' etc 733.00 1,662.07

Boarding-House Bldg 2,544.49
Contents 1,939.00 4,483.49

Bunk-House and Lndry. Bldg 713.85
Contents 1,242.29 1,956.14

Bunk-House No. 2 Bldg 275.63
Contents 239.60 515.23

Wharf. Platforms, etc 23 311.67
Refuse Burner 21 134.97
Boom Piling 4,185.31

Sticks, Tools 1,940.30 6,125.61

Electric Light Plant

Machinery 3,958.33

Outside Lights, Transformers, . .

etc 953.94 4,912.27

Sorting Table and Overpass

Planing-Mill Bldg 6,672.98
Steam Piping 1,304.20
Machinery 26,380.41
Blow Pipe 2,850.00 37,207.59

Dry Kiln Bldg 10,852.16
Truck, Pipe, etc 7,230 . 10 18,082 . 26

Oil-House 117 . 24
Dry Lumber Shed Bldg 3,944.95

Fixtures 133 , 00 4,077 . 95

Land Pile-Driver 2,850.00
Waterworks, Piping Main Line. . . 802.15 373,598.15

$549,500.48
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$549,500.48
6. IMPEOVEMENTS:
Sawmill $ 3,791.73

Wharf 1,314.00

Electric Light Plant 171 . 66
Boarding-House 45. 26

Office 198.40
C. P. R. Switch 6.00
Land Pile-Driver 23.58
Townsite 1,791 . 71

Planing-Mill 697 . 36

Dry Kiln 26 . 78

Boom 144 . 62

Dry Lumber Shed 1,836 . 20

Lath-Mill 56.03 10,103.33

7. TIMBEB LANDS:
50 Provincial Licenses 32000 Acres, containing

500,000,000 ft. at 50(^ $250,000.00

60,000,000 ft. of Crown Granted Timber carry-

ing no Royalty 58,763 . 23

141,925 ft. Timber, Crown Granted Land,

Comox Dist. & Denman Island at $1 141,925.00

170,000,000 ft. timber Government Leases

at 50^ 85,000.00

E. & N. Ry. Co. Timber 5475 Acres, 164,250,000

ft. at $1 164,250.00 699,938.23

8. STOCK:
Logs 46,254.68

Rough Lumber 136,971.21

Dressed Lumber 42,810.60

Siding Account 741 . 30

Lath 1,902.28 228,680.07

9. ANACORTES LUMBER & BOX CO.

Stock 72,250.00

Surplus 27,750.00 100,000.00

10. GREAT NORTHERN LUMBER CO.

Stock 5,645.00

11. SUNDRY & INVENTORIES.
Tools & Supplies 20,267.32

Horses, Cows, etc 22,089.10
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Oil $ 61.05

Camp Investments 23,724.80 46,142.27

12. CANADIAN PACIFIC E. R. CO.

Switch 1,618.20

13. CAMPS: Plant Accts.

Camp No. 1 17,860 . 22

2 4,250.00

3 2,850.00 24,960.22

1,666,587.80

14. Cash revolving fund 15 . 79

15. Sundry Stockholders 11,866.67

16. Bank of Montreal' Timber Acct 11,750 . 00

17. American National Bank 500 . 00

18. Anacortes Lumber & Box Co 1,563.56

19. E. & N. By. Co., Timber Cruising Acct 2,232 . 56

20. Timber Cruising Acct 7,677 . 40

21. Unexpired Insurance 13,323 . 61

22. Employer's Liability Insurance 431.99

23. Boarding-house 772 . 98

24. Discount and Commission 2,595 . 30

25. Interest and Exchange 5,804 . 43

26. Camp Pay-roll 218 . 18

27. Bills Receivable 23,834. 00

28. Accounts Receivable 73,934.88

$1,823,009.15



vs. Lester W. David. 15

LIABILITIES:

1. Stock : .$ 500,000.00

2. Accounts Payable 108,356 . 89

3. Bills Payable 228,874.61

4. Timber Bills Payable 139,852. 35

5. Bills of Lading Payable 5,760 . 00

6. Employees 11,092,33

7. Sundry Stockholders 3,594.44

8. E. J. Dodge Company 24,740 . 29

9. Sundry Gain Accounts

:

Stable $ 128.59

Dairy 47 , 55

Over and Under Weights 121 . 71

Wood 342.16

Sundry Earnings 724.41 1,364.42

10. Government Stumpage 6,102 .04

11. Surplus Account 743,644. 08

12. Cash Balance 49,627 . 70

1,823,009.15

II.

That on the 5th day of January, A. D. 1908, the

plaintiff and the defendants entered into a certain

written agreement modifying in part the terms and

provisions of said contract of July 15, 1907, which

said modified contract is in w^ords and figures follow-

ing, to wit

:

"Memorandum of agreement made this 8th day of

February, A. D. 1908, by and between Lester W.
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David of the town of Anacortes, State of Washing-

ton, hereinafter known as the first party, and Edward

F. Swift, of the city of Chicago, State of Illinois, Al-

exander D. McRae, of the City of Winnipeg , Province

of Manitoba, Dominion of Canada, Andrew D. Dav-

idson, of the City of Toronto, Province of Ontario,

Dominion of Canada, and Peter Jansen of the town

of Jansen, State of Nebraska, hereinafter known as

the second party

:

That whereas, under a certain agreement made the

15th day of July, 1007, by and between above parties,

certain times of payment tvas provded for, and

whereas it is now desired to change the fourth clause

relative thereto; now therefore, in consideration of

the sum of $1.00 in hand paid to the first party by the

second party, the receipt of which is hereby acknowl-

edged, and the accruing to the respective parties

hereto of the mutual benefits hereunder.

It is agreed : That the payment due March 15, 1908,

$25,000; April 1, 1908, $25,000; April 15, 1908,

$2,500.00, shall be extended as follows : September 1,

1908, $25,000.00; October 1, 1908, $27,500.00 with in-

terest from date hereof at the rate of 6y^% per an-

num.

It is further agreed that four notes of second party

shall be given first party, dated February 1, 1908,

each calling for $25,000.00 and due July 1, 1908, July

15, 1908, August 1, 1908, and August 15, 1908, re-

spectively, at Bank of Montreal, New Westminster,

B. C, with interest thereon at the rate of seven per

cent, per annum from date.

It is further agreed that 1333 number of shares of
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stock of the Eraser River Sawmills, Ltd., corpora-

tion, is to be delivered second party and attached to

above notes as collateral.

It is further agreed that the time for cruising as

referred to in the fourth clause of the contract dated

July 15, 1907, shall be extended and it is further

agreed that that part of clause ten of said contract

which refers to the emploj^ment of first party is

hereby abrogated.

It is further agreed that the other clauses in said

contract of July 15, 1907, not inconsistent herewith

shall remain in full force and effect.

Witness our hands and seals the day and year first

above written.

LESTER W. DAVID.
ALEXANDER McRAE.
EDWARD E. SWIET.
A. D. DAVIDSON.
PETER JANSEN."

III.

That under the terms and provisions of said con-

tract of July 15, 1907, the sum of $25,000.00 became

due and payable on March 1, 1908, that the plaintiff

has demanded the payment of said sum, but that de-

fendants have not paid the same nor any part thereof

and the whole sum of $25,000.00 maturing under the

terms of said contract on March 1, 1908, is now due

and unpaid with interest at the rate of six per cent

per annum from the first day of March, 1908.

IV.

That under the provisions of said contract of July

15, 1907, $25,000.00 became due on the 15th dav of
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March, 1908, and $25,000 became due on the 1st day

of April, 1908, and $2,500 became due on April 15,

1908. That by the terms of the contract of February

8, 1908, said pajTuents were extended as follows : The

payment due on March 15, 1908, of $25,000.00 was ex-

tended to September 1, 1908; and the payments due

on April 1, 1908, and April 15, 1908, were extended to

October 1, 1908, making a sum of $27,000.00 due on

October 1, 1908; and making a sum of $25,000.00 due

and payable on September 1, 1908; that the plaintiff

has demanded the payment of said sum of $25,000.00

due under the terms of said last named contract on

September 1, 1908, that the defendants have not paid

the same nor any part thereof and the whole sum of

$25,000.00 with interest at the rate of 61/2% per an-

num from the 8th day of February, A. D. 1908, is

now due and unpaid. That the said smn of $27,-

500.00 due on October 1, 1908, as provided in said

contract of February 8, 1908, is now due and unpaid

and that the plaintiff has demanded the payment of

the same from the defendants, but that the defend-

ants have not paid the same nor any part thereof and

the whole sum is due and impaid.

V.

That the plaintiif has duly performed all of the

provisions and conditions in said contract required

under the terms thereof to be performed by him.

VI.

That as a part of the consideration for the execu-

tion of the contract of February 8, 1908, the defend-

ant agreed to pa}^ upon said contract the sum of

$50,000.00 as of February 1, 1908; that the said sum
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of $50,000.00 was paid on March 7, 1908, but no inter-

est was paid thereon for the intervening time between

February 1, 1908, and March 7, 1908, that the plaintiff

was entitled to interest thereon at the rate of seven

per cent per annum from February 1, 1908, to March

7, 1908.

Wherefore, plaintiff prays for judgment against

the defendants and each of them for the sum of

$25,000.00 with interest thereon at the rate of 6%
from the 1st day of March, 1908, and for the ad-

ditional sum of $25,000.00 at the rate of 61/0% per

annum from the 8th day of February, A. D. 1908, and

for an additional sum of $27,500.00, with interest at

the rate of 6%'% per annum from the 8th day of Feb-

ruary, 1908, and for judgment for interest at the rate

of 7 % per annum on $50,000.00 from February 8,

1908, to March 7, 1908, and for his costs and disburse-

ments in this action expended.

KEEE & McCORD,
Attorneys for Plaintiff.

State of Washington,

County of King,—ss.

E. S. McCord, being first duly sworn, on oath de-

poses and says : That he is one of the attorneys for

the plaintiff above named ; that he has read the fore-

going amended and supplemental complaint and

knows the contents thereof and believes the same to

be true; that the plaintiff is now absent from the

State of Washington and that affiant makes this veri-

fication for and on behalf of the plaintiff and because

of the absence of the plaintiff from the State of

Washington.

E. McCORD.
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Subscribed and sworn to before me this 31st day

of December, A. D. 1908.

CHAS. F. MUNDAY,
Notary Public in and for the State of Washington,

Residing at Seattle.

Copy of within Amended Complaint received and

due service of same acknowledged this 31st day of

December, 1908.

CHAS. F. MUNDAY,
Attorney for Defendant.

[Endorsed] : Amended and Supplemental Com-

plaint. Filed U. S. Circuit Court, Western District

of Washington. Jan. 23, 1909. A. Eeeves Ayres,

Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington^ Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE and

PETER JANSEN,
Defendants.

Amended Answer.

Comes now the defendants and for amended an-

swer to the amended and supplemental complaint of

the plaintiff herein
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I.

Admit that on July 15, 1907, the plaintiff and the

defendants entered into a certain written contract in

substance as the same is set out in the first paragraph

of said complaint.

II.

Admit that on the 8th day of February, 1908, the

plaintiff and the defendants entered into a certain

other written agreement modifying in part the terms

and provisions of said contract of July 15, 1907,

which said certain other written agreement was in

substance as is alleged and set out in the second

paragraph of said complaint.

III.

Admits that the plaintiff has demanded payment

as alleged in the third paragraph of said complaint,

and admits that the defendants have not paid the

sum therein alleged to have been demanded, or any

part thereof, but deny each and every allegation con-

tained in said third paragraph of said complaint.

IV.

Admit that the times for the maturing of certain

of the payments provided by said contract of July

15, 1907, to be made, were by the terms of the con-

tract, dated February 8, 1908, extended as alleged

in the fourth paragraph of the complaint, and admit

that the plaintiff has made demand for payment of

the several sums, as alleged in the fourth paragraph

of the complaint, and admit that no part of said

several sums has been paid, but deny each and every

other allegation contained in the fourth paragraph of

said complaint.
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V.

Deny each and every allegation contained in the

fifth paragraph of said complaint.

VI.

Admit that as part of the consideration for the

execution of the contract of February 8, 1908, the de-

fendants agreed to pay the sum of Fifty Thousand

Dollars as of February 1, 1908, but deny each and

every other allegation contained in the sixth para-

graph of said complaint.

And by way of a first affirmative partial defense

to so much of the claim of the plaintiff as is alleged

in the sixth paragraph of the complaint these de-

fendants allege:

I.

That these defendants in compliance mth their

agreement to pay the plaintiff the sum of Fifty

Thousand Dollars, bearing date February 1, 1908,

and bearing interest from that date, which notes

were received and accepted by the plaintiff as full

pajTuent and full compliance with the agreement of

the defendants to make such payment, and which

notes the 23laintiff subsequently sold and received

the proceeds thereof, and which notes were at ma-

turit}^, together with the interest then due thereon,

fully paid by these defendants.

And by way of a second further sex^arate and af-

firmative defense and set off, these defendants al-

lege:

I.

That under and by the terms of the contract of

July 15, 1907, made and entered into between the
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plaintiff and the defendants as alleged and set out

in the first paragraph of the complaint, the said

plaintiff guaranteed to the defendants that there was

upon the different tracts of land referred to and de-

scribed in the statement, a copy of which was at-

tached to said contract, the quantity of timber shown

by said statement; that it was well understood be-

tween the plaintiff and the defendants that the value

of the stock of the Fraser River Sawmills, Limited,

which formed the subject matter of the said agree-

ment of July 15, 1907, depended largely upon there

being upon said timber lands the quantity of timber

so represented and guaranteed by the plaintiff; that

in and by said agreement it was guaranteed that

upon certain timber lands covered by' fifty certain

provincial licenses and aggregating thirty-two thou-

sand acres there were five hundred million feet of

timber, and upon certain timber lands represented

by crown grants of the timber carrying no royalty

there were sixty million feet of timber ; and upon cer-

tain timber lands covered by crown grants in the

Comox District, and Denman Island, there were

141,925 feet of timber, and upon certain timber land

covered by Government leases there were one hun-

dred and seventy million feet of timber, and upon

certain timber lands known and designated as the

E. & N. Ry. Co., timber aggregating five thousand

four hundred and seventy (5,470) acres there were

164,250,000 feet of timber, all of the aggregate value

of $699,983.23.

II.

That in truth and in fact the timber land described
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and referred to in said agreement did not contain

at that time, and does not now contain the quantity

of timber in the aggregate, or on tlie said several

tracts as so guaranteed by the plaintiff, and upon a

cruising and verification made by the said defend-

ants within the time provided in said agreement and

the modifications thereof, it was ascertained by the

defendants that the quantity of timber on said vari-

ous tracts failed to reach the quantity represented

in the statement attached to said agreement of July

15, 1907, and the defendants failed to find the quan-

tity of timber on said tracts represented by said

statement, and said agreement, but ascertained and

found that as a matter of fact said timber lands con-

tained a much less quantity of timber than was so

represented and guaranteed by the plaintiff, and

that the quantity of timber upon said various tracts

was and is at the various prices as guaranteed in

said agreement of July 15, 1907, of the actual value

of Tw^o Hundred Forty-four Thousand Two Hun-

dred and Ninety-one and 79/100 ($244,291.79) Dol-

lars, less than was so represented and guaranteed by

the plaintiff, and that the just proportion that the

amount of shortage bore and bears to the total num-

ber of feet of timber estimated and guaranteed by

the plaintiff to be on said tracts a shown by said

agreement and the statement attached thereto was

and is Two Hundred Forty-four Thousand Two Hun-

dred Ninety-one and 79/100 Dollars ($244,291.79),

whereby the said plaintiff became and ever since Jias

remained and is now obligated under the terms of

said agreement to repay to the defendants the said
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sum of Two Hundred Forty-four Thousand Two*

Hundred Ninety-one and 79/100 Dollars ($244,-

291.79), which amount is in excess of any and all

sums yet remaining unpaid to the plaintiff by the

defendants under the terms of the several agree-

ments set out in the complaint.

And by way of a third separate and affirmative

defense these defendants allege:

I.

The defendants here refer to and repeat and make

a part of this affirmative defense each and every al-

legation contained in the first affirmative defense

and setoff above pleaded.

II.

That in and by the said agreement set out in the

fust paragraph of the complaint and dated July 15.

1907, it was agreed as follow^s :

^

' It is further agreed

that in event second party (to wit, these defend-

ants) fails to find the quantity of timber on said

tracts represented by the statement of April 30, 1907,

attached hereto, and said party fails to agree on a

basis of settlement concerning such shortage, then

and in that event, an arbitration committee, com-

posed of three men, one named by each of the respec-

tive parties hereto, and the two thus named agree-

ing on and naming the third, w^hich arbitration com-

mittee will and shall have full power to settle the

matter regarding shortage, and whose action and

decision in the matter shall be final.

III.

That upon these defendants having ascertained

and determined from a cruising and other verifica-
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tiou that the quantity of timber on said various tracts

failed to reach the quantity represented and guar-

anteed by the plaintiff b}' the terms of said agree-

ment these defendants notified the plaintiff of such

fact and requested that said timber should be re-

cruised by three cruisers under and according to the

provisions of said agreement herein set out; that

the plaintiff after being so notified, and after hav-

ing a reasonable time to do so, failed and refused

to appoint or name an arbitrator or cruiser on his

part, and never at anj^ time before or since the

bringing of this action offered to arbitrate the mat-

ter regarding such shortage of timber, or demanded

such arbitration, but at all tunes failed and refused

to carry out or perform the terms of said agreement

^yith reference to such arbitration, and at no time

prior to the commencement of this action, or since,

would the plaintiff aj)point or name an arbitrator or

cruiser on his part to act with an arbitrator or

cruiser appointed and named by these defendants,

as an arbitration connnittee under the terms of said

agreement of July 15, 1907; that these defendants

were at all times prior to and up to the time of the

commencement of this action ready and willing and

offered to appoint and name an arbitrator or ciaiiser

to act as one of the arbitration committee provided

by said agreement to be appointed to settle the mat-

ter regarding such shortage of timber.

And by way of a fourth further separate and af-

firmative defense and counterclaim, these defend-

ants allege

:
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I.

That under and by the terms of the contract of

July 15, 1907, made and entered into between the

plaintiff and the defendants as alleged and set out

in the first paragraph of the complaint, the said

plaintiff guaranteed to the defendants that there was

upon the different tracts of land referred to and de-

scribed in the statement, a copy of which was at-

tached to said contract, the quantity of timber shown

by said statement; that it was well understood be-

tween the plaintiff and the defendants that the value

of the stock of Fraser River Sawmills, Lunited,

which formed the subject matter of the said agree-

ment of July 15, 1907, depended largely upon there

being upon said timber lands the quantity of tim-

ber so represented and guaranteed by the plaintiff;

that in and by said agreement it was guaranteed

that upon certain timber lands covered by fifty cer-

tain provincial licenses and aggregating thirty-two

thousand acres there were five hundred million feet

of timber, and upon certain timber lands repre-

sented by crown grants of the timber carrying no

royalty there were sixty million feet of timber ; and

upon certain timber lands covered by crown grants

in the Comox District and Denman Island, there were

111,925 feet of timber, and upon certain timber land

covered by Government leases there were one hun-

dred and seventy million feet of timber, and upon

certain timber lands known and designated as the

E. & N. Ry. Co., timber aggregating five thousand

four hundred and seventy (5,470) acres, there were
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164,250,000 feet of timber, all of the aggregate value

of $690,983.23.

II.

That in truth and in fact the timber land described

and referred to in said agreement did not contain

at that time and does not now contain the quantity

of timber in the aggregate, or on the said several

tracts as so guaranteed by the plaintiff, and upon a

cruising and verification made by the said defend-

ants within the time provided in said agreement and

the modifications thereof, it was ascertained by the

defendants that the quantity of timber on said vari-

ous tracts failed to reach the quantity represented

in the statement attached to said agreement of July

15, 1907, and the defendants failed to find the quan-

tity of timber on said tracts represented by said

statement, and said agreement, but ascertained and

found that as a matter of fact said timber lands con-

tained a much less quantity of timber than was so

represented and guaranteed by the plaintiff, and that

the quantity of timber upon said various tracts was

and is at the various prices as guaranteed in said

agreement of July 15, 1907, of the actual value of

Two Hundred Forty-four Thousand Two Hundred

Ninety-one and 79/100 Dollars ($244,291.79), less

than was so represented and guaranteed by the plain-

tiff, and that the just proportion that the amount

of shortage bore and bears to the total number of

feet of timber estimated and guaranteed by the plain-

tiff to be on said tracts as shown by said agreement,

and the statement attached thereto was and is Two

Hundred Forty-four Thousand Two Hundred
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Ninety-one and 79/100 Dollars ($244,291.79), where-

by the said plaintiff became and ever since has re-

mained and is now obligated under the terms of

said agreement to repay to the defendants the said

sum of Two Hundred Forty-four Thousand Two
Hundred Ninety-one and 79/100 Dollars ($244,-

291.79), and said plaintiff thereby became and ever

since has remained and is now indebted to these de-

fendants in said sum of Two Hundred Forty-four

Thousand Two Hundred Ninety-one and 79/100 Dol-

lars.

Wherefore, these defendants demand judgment:

1. That plaintiff take nothing by his complaint

herein.

2. That the defendants have and recover of and

from the plaintiff the sum of Two Hundred Forty-

four Thousand Two Hundred Ninety-one and 79/100

Dollars, together with interest thereon, and together

with their costs.

3. That the defendants have and recover judg-

ment against the plaintiff for their costs and dis-

bursements in this action.

CHAS. F. MUNDAY,
Attorney for Defendants.

United States of America,

Western District of Washington,—ss.

Chas. F. Munday, being first duly sworn, on oath

says: I am the attorney for the defendants in the

above-entitled action, and make this verification on

their behalf for the reason that none of said defend-

ants are now within the Western District of Wash-
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ington. I know the contents of the foregoing

amended answer and counterclaim and believe the

same to be true.

[Seal] CHAS. F. MUNDAY.
Subscribed and sworn to before me, this 5th day

of April, 1909.

CLIFFORD J. ANDRUSS,
Notary Public.

Service by copy admitted this 5th day of April,

1909.

KERR & McCORD,
Attorneys for Plaintiff.

[Endorsed] : Amended Answer. Filed U. S. Cir-

cuit Court, Western District of Washington. May
10, 1909. A. Reeves Ayres, Clerk. W. D. Coving-

ton, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,

vs.

EDWARD F. SWIFT et al.,

Plaintiff,

Defendants.

Amended Reply.

Comes now the plaintiff above named and reply-

ing to the first affirmative defense contained in the

answer of the defendants herein for cause of reply,

alleges

:
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I.

Plaintiff denies that the $50,000 referred to in the

first affirmative defense has been paid in full; ad-

mits that the principal sum of $50,000 has been paid

but denies that the interest on the same from the 8th

day of Februar}^, 1908, to the 7th of March, 1908, or

any part thereof has been paid.

Replying to the second affirmative defense set up

b}^ the defendants in their answer, the plaintiff al-

leges :

He denies the allegations contained in paragraph

one of said affirmative defense and each and every

part thereof.

II.

Replying to the second paragraph of the second

affirmative defense, this plaintiff denies the same

and each and every part thereof, and denies partic-

ularly that the plaintiff becam^e obligated under the

terms of the agreement referred to in said paragraph

to repay to the defendants or either of them, the

sum of $244,291.79 or in any other sum whatsoever,

and denies that the plaintiff is indebted to the de-

fendants in any sum or sums whatsoever.

Replying to the third affirmative defense set up

by the defendants in their answer, plaintiff alleges:

I.

He denies the allegations contained in paragraph

one of said affirmative defense and each and every

part thereof.

II.

Plaintiff admits that the contract of July 16, 1907,

set forth in the complaint, contains the following

language

:
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*'It is further agreed that in event second party

fails to find the quantity of timber on said tracts

represented by the statement of April 30, 1907, at-

tached hereto, and said party fails to agree on a basis

of settlement concerning such shortage, then and in

that event an arbitration committee composed of

three men, one named by each of the respective par-

ties hereto and the two thus named agreeing on and

naming a third, which arbitration committee will and

shall have full power to settle the matter regarding

shortage and whose action and decision in the matter

shall be final."

III.

Eeplying to the third paragraph of the third af-

firmative defense, plaintiff denies the same and each

and every part thereof.

Replying to the fourth affirmative defense set up

by the defendants in their answer, plaintiff alleges

:

I.

He admits the execution of the contract referred to

in the first paragraph of said fourth affirmative de-

fense, dated July 15, 1907, and denies each and every

other allegation in said paragraph contained and

each and every part thereof.

II.

Rephdng to the second paragraph of said fourth

affirmative defense, the plaintiff denies each and

every allegation therein contained and each and every

part thereof and denies that the plaintiff became, was

or is obligated to repay to the defendants the sum

of $244,291.79 or any other sum whatsoever, and de-

nies that the plaintiff is indebted to the defendants
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in tlie sum of $244,291.79 or in any other sum what-

soever.

Further replying to the third affirmative defense

of the defendants and by way of affirmative reply

thereto, this plaintiff alleges:

That the defendants never ascertained or deter-

mined by cruising or other means of verification that

the quantity of timber on said various tracts of land

referred to in the answer failed to reach the quan-

tity represented and guaranteed by the plaintiff by

the terms of said agreement of July 15, 1907, and

alleges that the defendants notified the plaintiff that

they had found that the quantity of timber did aggre-

gate the quantity specified and guaranteed in said

contract ; that the defendants never at any time failed

to find the quantity of timber specified on said tracts

and alleges that there was no shortage in the quan-

tity of timber on said tracts, and alleges that the

defendants did find the quantity of timber on said

tracts of land as described in the contract of July

15, 1907, in accordance with the terms and provisions

of said contract, and that the def^.ndants represented

that they found there was no shortage whatever in

the quantit}^ of timber mentioned in said contract.

That the quantity of timber on said tracts of land

greatly exceeds the quantity represented by plaintiff

in said contract of July 15, 1907. That never at any

time until long after the commencement of this suit

did the defendants nor any of them request the plain-

tiff to recruise the timber upon the lands in ques-

tion. That never at any time did the defendants

advise the plaintiff of any shortage upon any tract
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or tracts of the lands described in the complaint, until

after the commencement of this action. That by
reason of the action of said defendants the defend-

ants are estopped from asserting or claiming djiy

arbitration under the pro^dsions of the said contract.

Wherefore, plaintiff prays judgment in accord-

ance with the prayer of his complaint.

KERE & McCORD,
Attorneys for Plaintiff.

State of Washington,

County of King,—ss.

E. S. McCord, being first duly sworn, deposes and

says: That he is one of the attorneys for plaintiff

in the above-entitled action; that he has read the

foregoing reply, knows the contents thereof, and be-

lieves the same to be true; that he wishes this veri-

fication because of the absence of plaintiff from the

State of Washington and as attorne}^ of plaintiff.

Subscribed and sworn to before me this the 27th

day of September, A. D. 1909.

CHAS. F. MUNDAY,
Notary Public in and for the State of Washington,

Residing at Seattle.

Copy of within reply received and due service of

same acknowledged this 27th day of September, 1909.

CHAS. F. MUNDAY,
Attorney for Defendants.

[Endorsed] : Reply. Filed U. S. Circuit Court,

Western District of Washington. Sept. 27, 1909.

A. Reeves Ayres, Clerk. W. D. Covington, Deputy.
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[Motion to Strike Certain Portions of the Amended

Reply.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT et al.,

Defendants.

Come now the defendants and move the Court to

strike from the affirmative reply contained in the

amended reply of plaintiff herein the following por-

tions thereof, because the same are not affirmative

matters, and do not constitute an affirmative reply,

and amount to no more than denials, to wit

:

I.

All that part thereof from and including the word

''That" in line 13 of page three of said amended

reply down to and including the figures "1907" in

line 18 of said page three.

II.

All that part from and including the word ''that"

in line 21, page three, of said reply down to and in-

cluding the word "contract" in line 27 of page three.

III.

From and including the word "that" in line 29,

page three, down to and including the figures "1907"

at the end of line 31, page three.
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And defendants further move the Court to strike

from said affiiTnative reply all of the remaining por-

tion thereof on the ground that the same is purely

evidentiary matter, which could be given in evidence

under the denials contained in said reply, and does

not constitute an affirmative reply.

CHAS. F. MUNDAY,
Attorney for Defendants.

Service by copy admitted this 30th day of Septem-

ber, 1909.

KERR & McCORD,
Attorneys for Plaintiff.

[Endorsed] : Motion to Strike. Filed U. S. Cir-

cuit Court, Western District of Washington. Oct.

1, 1909. A. Reeves Ayres, Clerk. W. D. Co^dngton,

Deputy.

In the Circuit Court of the United States for the

Western District of Washington, NortliCDi Di-

vision.

No. 1721.

LESTER W. DAVID,
Complainant,

vs.

EDWARD F. SWIFT et al.,

Defendants.

Order [Granting Motion to Strike Certain Portions

of the Reply, Without Prejudice, etc.].

This cause coming on to be heard this 11th day of

October, A. D. 1909, upon the motion of the defend-
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ants to strike certain affirmative matter from the

reply of the complainant, and after due consideration

of the same by the Court, it appears that the same

should be granted.

Wherefore, it is by the Court ordered, that said

motion be and the same is hereby granted without

prejudice to the rights of the complainant to offer

evidence in support of the allegations contained in

the affirmative matter set forth in the reply, provided

such evidence be material.

C. H. HANFORD,
Judge,

[Endorsed] : Order. Filed U. S. Circuit Court,

Western District of Washington. Oct. 16, 1909. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy

[Motion to File a Supplemental Answter.]

hh the Circuit Court of the United States for the

Western District of Washington^ Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE, and

PETER JANSEN,
Defendants.

Come now the defendants and on the affidavit here-

to annexed, move the Court for an order allowing
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and permitting the said defendants to file the sup-

plemental answer herein herewith tendered.

CHAS. F. MUNDAY,
Attorney for Defendants.

[Affidavit on Motion to File a Supplemental An-

swer, etc.]

In the Circuit Court of itie United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE, and

PETER JANSEN,
Defendants.

State of Washington,

County of King,—ss.

Chas. F. Munday, being first duly sworn, on oath

says : I am attorney for the defendants in the above-

entitled action. The facts stated in the supplemental

answer herewith tendered are true, as affiant is in-

formed and verily believes ; that affiant in the affidavit

in support of a motion for continuance made on the

9th day of December, 1909, and filed in this court

on the 10th day of December, 1909, in referring to the

judgment rendered by the Supreme Court of British

Columbia, stated that the defendants in this action,
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plaintiffs in the action in the Supreme Court of

British Cohunbia, has appealed to the Circuit Court

of Appeals in British Columbia from said judgment;

that affiant had been advised and informed that an

appeal had been taken, but had not been fully in-

formed that said appeal was only from so much of

said judgment as dismissed the complaint of the

plaintiffs in said action, said complaint being for the

same cause of action as is pleaded by the defendants

in this action in their counterclaim herein, and that

said appeal was not an appeal from the judgment

rendered by said Supreme Court of British Colum-

bia on the counterclaim of said Lester W. David, in

that action, said counterclaim being for the same

cause of action sued upon by the said Lester W.
David in his complaint in this action, the said judg-

ment so rendered in favor of said David by the Su-

preme Court of British Columbia being in no wise

affected by said appeal ; that attached hereto is a copy

of said judgment as so given, rendered and entered by

the Supreme Court of British Columbia, and also a

copy of the ojAj notice of appeal given in said action

in said court.

CHAS. F. MUNDAY.
Subscribed and sworn to before me this 17th day

of December, A. D. 1909.

[Seal] CLIFFORD J. ANDRUSS,
Notary Public in and for the State of Washington,

Residing at Seattle.
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In the Supreme Court of British Columbia.

BETWEEN
EDWARD F. SWIFT, ANDREW D. DAVIDSON,

ALEXANDER D. McRAE and PETER JAN-
SEN,

Plaintiffs,

and

LESTER W. DAVID.

Before the Honorable Mr. JUSTICE MORRISON.
Saturday, the 4th day of December^ 1909.

This action coming on for trial on the 3d day of

December, 1909, before this Court at the city of Van-

couver, B. C, in the presence of Mr. E. P. Davis, K.

C. and Mr. J. W. Pugh, of counsel for the plaintiffs.,

and Mr. E. V. Bodwell, K. C. and Mr. R. L. Reid, K.

C. of counsel for the defendant, upon having read the

pleadings and what was alleged by counsel aforesaid

this Court was pleased to direct this action to stand

over for judgment and the same coming on this day

for judgment

;

This Court doth order and adjudge that this action

be and the same is hereby dismissed with costs to be

paid by the plaintiffs to the defendant forthwith after

taxation hereof

;

And this Court doth further order and adjudge

that the defendant do recover against the plaintiff

on his counterclaim the sum of $77,500.00 with in-

terest on $25,000.00 thereof at five per cent per an-

num from the 1st day of March, 1908, to judgment

and with interest on $52,500.00 from the 8th day of
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February, 1908, until judgment at the rate of six

and one-half per cent per annum, together with costs

to be paid by the plaintiff to the defendant forthwith

after taxation. Item ''D" of the counterclaim for

interest on $50,000.00 at the rate of seven per cent

per annum from the 8th day of February- 1908, to

the 7th day of March, 1908, is to stand over for de-

cision by this Court at a later date on application of

the defendant herein. Execution on the counter-

claim to be stayed for ten days and afterwards pend-

ing appeal if the plaintiffs do within the said space

of ten days, or such further time as may be allowed

by the Court or a Judge, give notice of appeal herein

to the next sitting of the Court of Appeal and also

give security to the satisfaction of the Registrar for

the payment of the amount for which judgment is

given on the counterclaim herein.

By the Court

"A. B. POTTENGER,"
District Registrar.

Entered Vol. 4, p. 435, 7th Deer. 1909.

"R. A. E."
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In the Supreme Court of British Columbia.

BETWEEN
EDWAED F. SWIFT, ANDEEW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plaintiffs,

(Appellants),

and

LESTER W. DAVID,
Defendant,

(Respondent).

NOTICE OF APPEAL.
Take notice that the above-named plaintiffs hereby

appeal to the Conrt of Appeal from the judgment

of the Honorable Mr. Justice Morrison pronounced

herein on the 4th day of December, 1909, dismissing

the plaintiff's action.

And take notice that the said Court of Appeal will

be moved at the law courts, Bastion Square, Victoria,

on Tuesday, the 4th day of January, 1909, at the hour

of eleven o'clock in the forenoon, or as soon there-

after as the Court may sit and counsel can be heard

by counsel on behalf of the above-named plaintiffs

for an order setting aside the judgment and granting

a new trial on the following among other grounds

:

1. That the said judgment is contrary to law.

2. That the covenant for arbitration in the agree-

ment in question in the said action did not constitute

a condition precedent to the plaintiff's right to bring

an action for shortage in the quantity of timber re-

ferred to in the said agreement.
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3. That the covenant to repay and the covenant to

refer in the said agreement are independent and col-

lateral covenants.

Dated the 6th day of December, 1909.

D. G. MARSHALL,
Solicitor for the Plaintiffs.

To D. S. WALLBRIDGE,
Solicitor for the Defendant.

Service by copy admitted this 17th day of Decem-

ber, 1909.

KERR & McCORD,
Attorneys for Plaintiff.

[Endorsed] : Motion and Affidavit. Filed U. S.

Circuit Court, Western District of Washington.

December 17, 1909. A. Reeves Ayres, Clerk. W. D.

Covington, Deputy.

[Order Denying Motion to File a Supplemental An-

swer, with Leave to Renew the Motion.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT et al.,

Defendants.

December 20, 1909.

Now, on this day this cause comes on for hearing

upon motion of defendants for order to file supple-
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mental answer; the Court after hearing argument of

respective counsel and being sufficiently advised

denies said motion, granting leave to renew said mo-

tion on Thursday, December 23d, at ten P. M.

Entry in General Order Book No. 2, page 425,

United States Circuit Court.

[Proceedings had December 23, 1909.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAYID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Be it remembered, that in this action in this court

at this present term of said court, on December 23,

1909, the Honorable C. H. Hanford, Judge presiding,

the following proceedings were had, to wit

:

The defendants tendered their motion and affidavit

praying leave to file a supplemental answer herein,

which said motion and affidavit were as follows, to

wit:
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTEE W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Come now the defendants and by leave of the Court

first had and obtained renew their application for

leave to file a supplemental answer herein, and move

the Court that an order be made allowing and per-

mitting them to file their supplem^ental answer herein.

This motion is based on the affidavit filed herein in

support of defendants' former application, and on

the affidavit hereto annexed.

CHAS. F. MUNDAY,
Attorney for Defendants.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

State of Washington,

County of King,—ss.

Clias. F. Munday, being first duly sworn, on oath

says : I am attorney for the defendants in the above-

entitled action. I know the contents of the supple-

mental answer tendered by the defendants herein.

The facts therein stated are true as I am informed

and verily believe.

CHAS. F. MUNDAY.
Subscribed and sworn to before me this 23d day

of December, A. D. 1909.

[Seal] CLIFFORD J. ANDRUSS,
Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Motion and Affidavit.

That at the same time and place the defendants

tendered their proposed supplemental answer in the

words and figures following, to wit

:
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[Proposed Supplemental Answer.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

SUPPLEMENTAL ANSWER.
Come now the defendants and by leave of Court

first obtained file herein their supplemental answer

to the complaint herein showing facts which have

occurred since the former answer was filed herein,

and allege:

I.

That on, to wit, the 4th da}^ of December, A. D.

1909, in an action then pending in the Supreme Court

of the Province of British Columbia, Dominion of

Canada, sitting at Vancouver, said court being a

court of record of common-law jurisdiction, in which

action these defendants were the plaintiffs, and the

plaintiff herein was defendant, and in which action

the said Court had jurisdiction over the persons of

all of the parties and jurisdiction over the subject

matter, and which action was commenced before this

action was commenced, and in which action the de-
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fendant therein, plaintiff in this action, had filed his

counterclaim seeking to recover from these defend-

ants, plaintiffs in that action, on the same facts and

the same cause of action set up and alleged by the

plaintiff in this complaint in this action, and upon

which he seeks to recover herein, a judgment was

duly given and rendered and entered in favor of said

Lester W. David, plaintiff herein, and defendant in

said action, wherein and whereby it was ordered and

adjudged that the complaint of the plaintiffs in said

action should be dismissed wdth costs (these defend-

ants by their said complaint in said action seeking to

recover on the same facts and the same cause of ac-

tion pleaded by them in this action), and wherein and

whereby it was further ordered and adjudged that

the defendant in said action, to wit, said Lester W.
David, do recover against the plaintiffs in said action,

to wit, these defendants, on his counterclaim the sum

of $77,500.00, with interest and costs, the amount of

the recovery being the same as is pra5^ed for by the

said Lester W. David in his complaint in this action,

which said judgment as so entered was and is in the

words and figures following, to wit

:

In the Supreme Court of British Columbia.

BETWEEN
EDWARD F. SWIFT, ANDEEW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plaintiffs,

and

LESTER W. DAVID,
Defendant.
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Before the Honorable Mr. Justice MORRISON.
Saturday, the 4th day of December, 1909.

This action coming on for trial on the 3d day of

December, 1909, before this court, at the city of Van-

couver, B. C, in the presence of Mr. E. P. Davis, K.

C. and Mr. J. W. Pugh, of counsel for the plaintiffs,

and Mr. E. V. Bodwell, K. C. and Mr. R. L. Reid, K.

C. of counsel for the defendant, upon having read the

pleadings and what was alleged by counsel aforesaid

this Court was pleased to direct this action to stand

over for judgment and the same coming on this day

for judgment

:

This Court doth order and adjudge that this action

be and the same is hereby dismissed with costs to be

paid by the plaintiffs to the defendant forthwith

after taxation hereof:

And this Court doth further order and adjudge

that the defendant do recover against the plaintiff

on his counterclaim the sum of $77,500.00, with in-

terest on $25,000.00 thereof at five per cent per an-

num from the 1st day of March, 1908, to judgment

and with interest on $52,500.00 from the 8th day of

February, 1908, until judgment at the rate of six

and one-half per cent per annum, together with costs

to be paid by the plaintiffs to the defendant forth-

with after taxation. Item "D" of the counterclaim

for interest on $50,000.00 at the rate of seven per

cent per annum from the 8th day of February, 1908,

to the 7th day of March, 1908, is to stand over for

decision by this Court at a later date on application

of the defendant herein. Execution on the counter-

claim to be stayed for ten days and afterwards pend-
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ing appeal if the plaintiffs do witliin the said space

of ten dsijs or such further time as may be allowed

by the Court or a Judge, give notice of appeal herein

to the next sitting of the Court of Appeal, and also

give security to the satisfaction of the Registrar for

the pa3anent of the amount for which judgment is

given on the counterclaim herein.

By the Court

:

"A. B, POTTENGER,"
District Registrar.

That thereafter, and on, to wit, the 6th day of De-

cember, 1909, these defendants, plaintiffs in said ac-

tion, did appeal to the Court of Appeal of British

Columbia from so much of said judgment as- dis-

missed their complaint in said action ; that no appeal

was taken from the judgment so rendered and given

in favor of said David on his counterclaim in that

action, and that said judgment so rendered and given

in favor of said David and against these defendants

in said action, is still in full force and effect, and

has not been appealed from or in any way vacated

or annulled ; that said judgment on said counterclaim

of said David in said action was rendered and given

on the merits, was between the same parties as is

this action, was upon the same cause of action, and

upon the same facts, which are pleaded by the plain-

tiff in this action in his complaint herein, and that

said judgment was and is conclusive between the

parties to that action, and the parties to this action,

on said cause of action; that the notice of appeal

given by these defendants as aforesaid was and is

in the words and figures following, to wit

:
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In the Supreme Court of British Columbia.

BETWEEN
EDWARD F. SWIFT, ANDREW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plainitiffs,

(Appellants),

and

LESTER W. DAVID,
Defendant.

(Respondent).

NOTICE OF APPEAL.
Take notice that the above-named plaintiffs hereby

appeal to the Court of Appeal from the judgment

of the Honorable Mr. Justice Morrison, pronounced

herein on the 4th day of December, 1909, dismissing

the plaintiff's action.

And take notice that the said Court of Appeal will

be moved at the law courts. Bastion Square, Victoria,

on Tuesday, the 4th day of January, 1909, at the

hour of eleven o'clock in the forenoon, or so soon

thereafter as the Court may sit and counsel can be

heard by counsel on behalf of the above-named

plaintiffs for an order setting aside the judgment and

granting a new trial on the following among other

grounds

:

1. That the said judgment is contrary to law.

2. That the covenant for arbitration in the agree-

ment in question in the said action did not constitute

a condition precedent to the plaintiff's right to bring
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an action for shortage in the quantity of timber re-

ferred to in the said agreement.

3. That the covenant to repay and the covenant

to refer in the said agreement are independent and

collateral covenants.

Dated the 6th day of December, 1909.

D. a. MARSHALL,
Solicitor for the Plaintiffs.

To D. S. WALLBRIDGE,
Solicitor for the Defendant.

That subsequently these defendants, plaintiffs in

said action, on the demand and requirement of said

David, did give security to the satisfaction of the

registrar for the payment of said judgment, in all

respects as required by the terms of said judgment,

which security was approved and accepted by the

said David, and was filed in said court, and is now
in full force and effect, and which security was given

by undertaking in the form, words and figures fol-

lowing, to wit

:

In the Supreme Court of British Columbia.

BETWEEN
EDWARD F. SWIFT, ANDREW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plaintiffs,

and

LESTER W. DAVID,
Defendant.

We hereby undertake to pay the amount of the

judgment on the counterclaim herein, pursuant to
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the terms of the judgment dated the 4th day of De-

cember, 1909, a copy of which is attached hereto,

within ten days after the judgment of the Court of

Appeal on the appeal taken herein has been rendered

unless the said judgment of the Court of Appeal be

such as to disentitle the defendant to receive pay-

ment of such amount, or an order be made by such

Court of Appeal ordering the amount on the said

judgment and said counterclaim not to be paid over.

Dated this 20th day of December, A. D. 1909.

"THE CANADIAN BANK OF COMMERCE,"
By Its Attorney,

(Sgd.) H. H. MORRIS.
''THE CANADIAN BANK OF COMMERCE,"

By Its Attorneys,

WM. MURRAY."

To Messrs. BOWSER, REID & WALLBRIDGE,
Defendant's Solicitors.

That under the law of British Columbia and the

rules of practice and procedure of the courts of Brit-

ish Colmnbia no judgment can be rendered by the

Court of Appeal reversing or modifying the said

judgment so given in favor of said David, and

against these defendants, or affecting the same other

than to extend the time within which the same shall

be paid, and staying proceedings for the collection

thereof for a specified time, so that in legal effect

and according to the law of British Columbia, and

the rules, practice and procedure of the courts of

British Columbia, the said security is for the abso-

lute and unconditional payment of said judgment at
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or before such time as may be fixed by the Court in

said action.

II.

In addition to the security aforesaid, the payment

of said judgment is further secured to the said Da^dd

by the stock of the Eraser River Sawmills, Limited,

still held in escrow by the Bank of Montreal of New
Westminster, British Columbia, of which at least

1,000 shares is still so held in escrow, under the terms

of the agreement pleaded by the plaintiff in his com-

plaint herein.

Wherefore there defendants pray that no further

proceedings be had or taken in this action on plain-

tiff 's said complaint, and further pray that said com-

plaint herein be dismissed.

CHAS. F. MUNDAY,
Attorney for Defendants.

United States of America,

District of Washington,—ss.

Chas. F. Munday, being first duly sworn, on oath

says: That he is the attorney for the defendants

above named ; that he makes this verification on their

behalf, said defendants being out of the District of

Washington; that he has read the foregoing supple-

mental answer, knows the contents thereof, and be-

lieves the same to be true.

CHAS. F. MUNDAY.
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Subscribed and sworn to before me this 23d day

of December, A. D. 1909.

[Seal] CLIFFORD J. ANDRUSS,
Notary Public in and for the State of Washington,

Residing- at Seattle.

[Endorsed] : Supplemental Answer.

[Order Denying Motion to File a Supplemental An-

swer, etc.]

That the matter coming regularly on to be heard,

plaintiff appearing by E. S. McCord, one of his at-

torneys, and the defendants appearing by Chas. F.

Munday, their attorney, and after argument by coun-

sel, respectively, and after due consideration by the

Court, the said motion and application for leave to

file said supplemental answer herein was by the

Court denied and overruled, to which ruling of the

Court the said defendants, by their said attorney,

then and there excepted, and now except. Which said

exception was and is now allowed by the Court, and

now the said defendants tender and present the fore-

going exception to the said action of the Court, and

pray that the same may be settled and allowed and

made a part of the record, and the same is accord-

ingly done this the 27th day of December, A. D, 1909.

C. H. HANFORD,
Judge.

[Endorsed] : Defendant's Exceptions on Overrul-

ing Application for Leave to File Supplemental An-

swer. Filed U. S. Circuit Court, Western District

of Washington. Dec. 27, 1909. A. Reeves Ayres,

Clerk. W. D. Covington, Deputy.
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[Motion to Dismiss Counterclaim and Setoff in

Amended Answer, etc.]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE and PE-
TER JANSEN,

Defendants.

Come now the defendants and move the Court for

leave to dismiss their counterclaim and setoff pleaded

by them in their amended answer in this action, with-

out prejudice, and to withdraw their third affirma-

tive defense pleaded in said answer.

CHAS. F. MUNDAY,
Attorney for Defendants.

[Endorsed] : Motion for Leave to Dismiss. Filed

U. S. Circuit Court, Western District of Wash-

ington. Dec. 27, 1909. A. Reeves Ayres, Clerk.

W. D. Covington, Deputy.
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[Order Dismissing Counterclaim and Setoff in

Amended Answer, etc.]

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1721.

LESTER W. DAVID,
Plaintife,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE and PE-

TER JANSEN,
Defendants.

ORDER DISMISSING COUNTERCLAIM.
Now, on this 27th day of December, 1909, on mo-

tion of the defendants, it is ordered that the counter-

claim and setoff pleaded by the defendants in their

amended answer herein be, and the same hereby is,

dismissed, without prejudice, and that leave be, and

hereby is, granted to the defendants to withdraw

their third affirmative defense pleaded in their said

amended answer.

Done in open court this 27th day of December,

1909.

C. H. HANFORD,
Judge.

[Endorsed] : Order Dismissing Counterclaim.

Filed U. S. Circuit Court, Western District of Wash-

ington. Dec. 27, 1909. A. Reeves Ayres, Clerk.

W. D. Covington, Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE and PE-
TER JANSEN,

Defendants.

Trial [Minutes of the Court—January 6, 1910.]

January 6, 1910.

Now, on tliis 6tli day of January, 1910, this cause

conies on regularly for trial, in open court, plaintiff

being represented by E. S. McCord, Esquire, and de-

fendants represented by Chas. F. Munday, Esquire,

a jury being called, come and answer to their names

as follows : Joseph E. Ewing, E. D. Ward, William

H. Beard, Ulyses S. Martin, Howard McLeod,

George Talbot, Edgar K. Worthington, Patrick Au-

gustus Heney, Hiram Palmer Wickham, Wm. Koh-

wes, William Henry Vernon and Harlan P. Zim-

merman, twelve good and lawful men duly impaneled

and sworn. The trial proceeds by the examination

of witnesses and the introduction of documentary

evidence on the part of the plaintiff. The plaintiff

and defendants having rested, the Court instructed

the jury as to the amomit and nature of the verdict,

whereupon, while the jury was still at the bar the
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defendants excepted to said instruction, wMch excep-

tion was allowed, and the jury, without leaving the

jury-box, returned the following verdict: ''We, the

jury in the above-entitled cause, being duly impan-

eled and sworn, do find for the plaintiff, Lester W.
David, and against the defendants, Edward F. Swift,

Andrew D. Davidson, Alexander D. McRae and

Peter Jansen, and each of them, in the sum of eighty-

six thousand seven hundred ninety-eight 62/100 dol-

lars ($86,798.62). Joseph E. Ewing, Foreman."

Whereupon the jury are. discharged from further

consideration of the cause.

Record of Trial in United States Circuit Court

Journal, Volume 1, page 308.

In the Circuit Court of the United States for the

Western District of Washington, Northern

Division.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVID-

SON, ALEXANDER D. McRAE and PE-

TER JANSEN.

Verdict.

We, the jury in the above-entitled cause, being

duly impaneled and sworn, do find for the plaintiff,

Lester W. David, and against the defendants, Ed-

ward F. Swift, Andrew D. Davidson, Alexander D.

McRae and Peter Jansen, and each of them, in the
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sum of eighty-six thousand seven hundred ninety-

eight and 62/100 ($86,798.62).

Foreman,

JOSEPH E. EWING.
[Endorsed] : Verdict. Filed U. S. Circuit Court,

Western District of Washington. Jan. 6, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.

[Judgment.]

1)1 the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

This cause coming on regularly to be heard this

6th day of January, A. D. 1910, Kerr & McCord ap-

peared for plaintiff and Charles F. Munday appeared

for the defendants. Testimony was introduced on

the part of the plaintiff and after argument of coun-

sel and instructions by the Court the same was duly

submitted to a jury duly and regularly impaneled

and sworn. Thereafter the jury regularly returned

their verdict signed by their foreman, which was in

words and figures following, to wit

:
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"We, the .iury, in the above-entitled cause, being

duly impaneled and sworn, do find for the plaintiff,

Lester W. David, and against the Defendants, Ed-

ward F. Swift, Andrew D. Davidson, Alexander D.

McRae and Peter Jansen, and each of them in the

sum of eighty-six thousand seven hundred ninety-

eight and 62/100 dollars.

JOSEPH E. EWING,
Foreman."

Wherefore, by reason of the law and of the ver-

dict and the premises, it is by the Court ordered, ad-

judged and decreed that the plaintiff, Lester W.
David, do have and recover of and from the defend-

ants, Edward F. Swift, Andrew D. Davidson, Alex-

ander D. McRae and Peter Jansen, judgment in the

sum of eighty-six thousand seven hundred ninety-

eight and 62/100 dollars ($86,798.62), with interest

thereon at the rate of six per cent from the date

hereof until paid, together with his costs and dis-

bursements in this action expended to be taxed by

the clerk.

It is further ordered, adjudged and decreed that

execution issue herein against the property of the

defendants and each of them.

GEORGE DONWORTH,
Judge.

[Endorsed] : Judgment. Filed U. S. Circuit Court,

Western District of Washington. Jan. 6, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.
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UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit,

Western District of Washington.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT et al..

Defendants.

Memorandum of Costs and Disbursements.

Disbursements.

Amount Amount

Claimed. Allowed.

Clerk's Fees (To be taxed) $16.60 $16.60

Marshal's Fees

Attorney's Fees 20.00 20.00

Commissioner's Fees

Master in Chancery's Fees •

Reporter's Fees

Miscellaneous Costs

Witness Fees

(Give name, address, number of

days of attendance and mileage.)

$36.5^

Taxed January 6, 1910.

W. D. COVINGTON,
Deputy Clerk.
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United States of America,

Western District of Washington,—ss.

E. S. McCord, being dulv sworn, deposes and says:

That he is the attorney for the plaintiff in the above-

entitled cause; and as such has knowledge of the

facts herein set forth; that the items in the above

memorandum contained are correct to the best of

this deponent's knowledge and belief, and that the

said disbursements have been necessarily incurred

in the said cause and that the services charged herein

have been actually and necessarily performed as

herein stated.

[Seal] E. S. McCORD.
Subscribed and sworn to before me this 6th day of

January, 1910.

W. D. COVrNrGTO]^,

Deputy Clerk TJ. S. Circuit Court, Western District

of Washington.

[Endorsed] : Memorandum of Costs and Disburse-

ments. Filed TJ. S. Circuit Court, Western District

of Washington. -Jan. 6, 1910. A. Reeves Ayres,

Clerk. W. D. Covington, Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,

Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Petition for New Trial.

Come now the defendants and make and file this

their petition for a new trial of this cause on the fol-

lowing grounds, to wit:

I.

Insufficiency of the evidence to justify the verdict,

and these petitioners specify the following particu-

lars wherein the evidence is insufficient to justify

said verdict

:

a. The defendants were not allowed to introduce

evidence showing that in an action upon the same

cause of action in the Supreme Court of British

Columbia, Avhich Court had jurisdiction of the sub-

ject matter, and of all the parties, a judgment had

previously been rendered in favor of the plaintiff in

this action, and against these defendants, for the

same amount plaintiff claimed in his complaint in

this action, the parties and subject matter being
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identical and that the defendants had given security

in the said Supreme Court of British Columbia for

the payment of said judgment therein rendered.

II.

Error in law occurring at and prior to the trial.

These defendants specifying the particular error

relied upon as follows:

a. Error of the Court in overruling the defend-

ants' motion for leave to file the supplemental

answer herein.

b. Error of the Court in instructing the jury to

return a verdict herein in favor of the plaintiff, and

against the defendants, for $86,792.62.

This petition is based upon the pleadings anrl files

of this Court in this cause, including the exhibits

introduced in evidence at the trial, the minutes of

the court, including the clerk's minutes, the notes

and memoranda kept by the Judge at the trial, and

also the reporter's transcript of his short hand notes

of the trial and of the proceedings had and testimony

taken thereat.

CHAS. F. MUNDAY,
Attorney for Defendants.

Service of the foregoing petition for retrial and

receipt of a copy thereof admitted this 7th day of

January, 1910.

KERR & McCORD,
Attorneys for Plaintiffs.

[Endorsed] : Petition for New Trial. Filed U. S.

Circuit Court, Western District of Washington.
Jan. 8, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.



66 Edward F. Swift et al.

[Order Denying Petition for New Trial.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,

vs.

EDWARD F. SWIFT et al.

Plaintiff,

Defendants.

This cause coming on to be heard on the petition

of the defendants for a new trial herein, and the mat-

ter having been submitted to the Court, and the

Court being sufficiently advised in the premises does

order and direct that said petition for a new trial be,

and the same hereby is, denied, to which ruling of

the Court the defendants then and there excepted,

and their exception is allowed and ordered entered.

Done in open court this 10th day of January, 1910.

GEORGE DONWORTH,
Judge.

[Endorsed] : Order Denying Petition for New
Trial. Filed U. S. Circuit Court, Western District

of Washington. Jan. 10, 1910. A. Reeves Ayres,

Clerk. W. D. Covington, Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Stipulation [Fixing Time to File a Proposed Bill of

Exceptions, etc.].

It is hereby stipulated and agreed by and between

the parties hereto that the defendants may have

twenty days from and after this date, within which

to file in this cause a draft of a proposed bill of ex-

ceptions, and that the time for filing such draft of a

proposed bill of exceptions may be extended until

January 27, 1910, and that a draft of a proposed bill

of exceptions herein filed within the time as ex-

tended as aforesaid shall be shall he considered and

agreed to be filed within the time required by the

rules of the above-entitled court.

Dated this 7th day of January, 1910.

KERR & McCORD,
Attorneys for Plaintiff.

CHAS. F. MUNDAY,
Attornev for Defendants.
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[Endorsed] : Stipulation to Extend Time to Serve

Bill of Exceptions. Filed U. S. Circuit Court, West-

ern District of Washington. Jan. 10, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.

[Order Fixing Time to File Proposed Bill of Excep-

tions.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Upon stipulation of tlie parties this day filed in

this cause, it is ordered that the defendants have

twenty days from and after the seventh day of Jan-

uary, 1910, mthin which to file a draft of a proposed

hill of exceptions in this cause, and that the time for

filing such proposed bill of exceptions is hereby ex-

tended until January 27, 1910.

Done in open Court this 10th day of January, 1910.

GEORGE DONWORTH,
Judge.

0. K.—KERR & McCORD.
[Endorsed] : Order Extending Time to Serve Bill

of Exceptions. Filed U. S. Circuit Court, Western
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District of Washington. Jan. 10, 1910. A. Reeves

Ayres, Clerk. W. D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.
^

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Bill of Exceptions.

Be it remembered that in this cause, at this term

of this court, and on, to wit, the 23d day of December,

1900, the following proceedings were had, to wit:

The defendants tendered their motion and affidavit

praying leave to file their supplemental answer

herein, which said motion and affidavit were as fol-

lows, to wit:
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[Motion (in Bill of Exceptions) to File a Supple-

mental Answer.]

''In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Come now the defendants and by leave of the

Court first had and obtained renew their application

for leave to file a supplemental answer herein, and

move the Court that an order be made allowing and

permitting them to file their supplemental answer

herein.

This motion is based on the affidavit filed herein in

support of defendants' former application, and on

the affidavit hereto annexed.

CHAS. F. MUNDAY,
Attorney for Defendants.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

State of Washington,

County of Kings,—ss.

Chas. F. Munday, being first duly sworn, on oath

says: I am the attorney for the defendants in the

above-entitled action. I know the contents of the

supplemental answer tendered by the defendants

herein. The facts herein stated are true as I am in-

formed and verily believe.

OHAS. F. MUNDAY.
Subscribed and sworn to before me this 23d day of

December, A. D. 1909.

CLIFFORD J. ANDRUSS,
Notary Public in and for the State of Washington,

residing at Seattle."

That at the same time and place the defendants

tendered their said proposed supplemental answer
in the words and figures following, to wit:
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[Proposed Supplemental Answer (in Bill of Excep-

tions).]

''In the United States Circuit Court for the West-

ern District of Washington, Northern Division.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

SUPPLEMENTAL ANSWER.
Come now the defendants and by leave of Court

first obtained file herein their supplemental answer

to the complaint herein showing facts, which have

occurred since the former answer was filed herein,

and allege

:

I.

That on, to wit, the 4th day of September, A. D.

1909, in an action then pending in the Supreme Court

of the Province of British Columbia, Dominion of

Canada, sitting at Vancouver, said court being a

court of record of common-law jurisdiction, in which

action these defendants were the plaintiffs, and the

plaintiff herein was defendant, and in which action

the said court had jurisdiction over the persons of

all of the parties and jurisdiction over the subject

matter, and which action was commenced before this
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action was commenced, and in which action the de-

fendant therein, plaintiff in this action, had filed his

counterclaim seeking to recover from these defend-

ants, plaintiffs in that action, on the same facts and

the same cause of action set up and alleged by the

plaintiff in this complaint in this action, and upon

which he seeks to recover herein, a judgment was

duly given and rendered and entered in favor of said

Lester W. David, plaintiff herein, and defendant in

said action, wherein and whereby it was ordered and

adjudged that the complaint of the plaintiffs in said

action should be dismissed, with costs (these defend-

ants by their said complaint in said action seeking

to recover on the same facts and the same cause of

action pleaded by them in this action), and wherein

and whereby it was further ordered and adjudged

that the defendant in said action, to wit, said Lester

W. David, do recover against the plaintiffs in said

action, to wit, these defendants, on his counterclaim

the sum of $77,500.00, with interest and costs, the

amount of the recovery being the same as is prayed

for by the said Lester W. David, in his complaint in

this action, which said judgment as so entered was

and is in the words and figures following, to wit:
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In the Supreme Court of British Columbia.

BETWEEN
EDWARD F. SWIET, ANDREW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plaintiffs,

and
LESTER W. DAVID,

Defendant.

Before the Honorable Mr. Justice MORRISON.
Saturday, the 4th day of December, 1909.

This action coming on for trial on the 3d day of

December, 1909, before this Court at the City of Van-

couver, B. C, in the presence of Mr. E. P. Davis,

K. C, and Mr. J. W. Pugh, of counsel for the plain-

tiffs, and Mr. E. V. Bodwell, K. C, and Mr. R. L. Reid,

K. C, of counsel for the defendant, upon having read

the pleadings and what was alleged by counsel afore-

said, this Court was pleased to direct this action to

stand over for judgment and the same coming on this

day for judgment:

This Court doth order and adjudge that this action

be and the same is hereby dismissed with costs to be

paid by the plaintiffs to the defendant forthwith after

taxation hereof

:

And this Court doth further order and adjudge that

the defendant do recover against the plaintiff on his

counterclaim the sum of $77,500.00, with interest on

$25,000.00 thereof at five per cent per annum from the

1st day of March, 1908, to judgment, and with interest

on $52,500.00 from the 8th day of February, 1908,
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until judgment at the rate of six and one-half per cent

per annum, together with costs to be paid by the

plaintiffs to the defendant forthwith after taxation.

Item ''D" of the counterclaim for interest on $50,-

000.00 at the rate of seven per cent per anniun from

the 8th day of February, 1908, to the 7th day of

March, 1908, is to stand over for decision by this

Court at a later date on application of the defendant

herein. Execution on the counterclaim to be stayed

for ten days and afterwards pending appeal if the

plaintiffs do within the said space of ten days or such

further time as may be allowed by the Court or a

Judge give notice of appeal herein to the next sitting

of the Court of Appeal, and also give security to the

satisfaction of the Registrar for the payment of the

amount for which judgment is given on the counter-

claim herein.

By the Court,

A. B. POTTENGER,
District Registrar.

That thereafter and on, to wit, the 6th day of De-

cember, 1909, these defendants, plaintiffs in said

action, did appeal to the Court of Appeal of British

Columbia from so much of said judgment as dis-

missed their complaint in said action ; that no appeal

was taken from the judgment so rendered and given

in favor of said David on his counterclaim in that

action, and that said judgment so rendered and given

in favor of said David and against these defendants

in said action is still in full force and effect, and has

not been appealed from or in any way vacated or

annulled; that said judgment on said counterclaim
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of said David in said action was rendered and given

on the merits was between the same parties as is this

action, was upon the same cause of action, and upon

the same facts, which are pleaded by the plaintiff in

this action in his complaint herein, and that said

judgment was and is conclusive between the parties

to that action, and the parties to this action, on said

cause of action; that the notice of appeal given by

these defendants as aforesaid was and is in the words

and figures following, to wit

:

In the Supreme Court of British Columbia.

BETWEEN:
EDWARD F. SWIFT, ANDREW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plaintiffs (Appellants),

and

LESTER W. DAVID,
Defendant (Respondent).

NOTICE OF APPEAL.
Take notice that the above-named plaintiffs hereby

appeal to the Court of Appeal from the judgment of

the Honorable Mr. Justice Morrison pronounced

herein on the 4th day of December, 1909, dismissing

the plaintiff 's action.

And take notice that the said Court of Appeal will

be moved at the law courts. Bastion Square, Victoria,

on Tuesda}^ the 4th day of January, 1909, at the hour

of eleven o'clock in the forenoon or so soon there-

after as the Court may sit and counsel can be heard

by counsel on behalf of the above-named plaintiffs
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for an order setting aside the judgment and grant-

ing a new trial on the following among other grounds

:

1. That the said judgment is contrary to law.

2. That the covenant for arbitration in the agree-

ment in question in the said action did not constitute

a condition precedent to the plaintiff's right to bring

an action for shortage in the quantity of timber re-

ferred to in the said agreement.

3. That the covenant to repa,y and the covenant to

refer in the said agreement are independent and col-

lateral covenants.

Dated the 6th day of December, 1909.

D. G. MARSHALL,
Solicitor for the Plaintiffs,

To D. S. WALLBRIDGE,
Solicitor for the Defendant.

That subsequentl}' these defendants, plaintiffs in

said action, on the demand and requirement of said

David did give security to the satisfaction of the

registrar for the payment of said judgment, in all

respects as required by the terms of said judgment,

which security was approved and accepted by the said

David, and was filed in said court, and is now in full

force and effect, and which security was given by

undertaking in the form, words and figures follow-

ing, to wit

:
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In the Supreme Court of British Columbia.

BETWEEN:
EDWARD F. SWIFT, ANDREW D. DAVIDSON,

ALEXANDER D. McRAE and PETER
JANSEN,

Plaintiffs,

and

LESTER W. DAVID,
Defendant.

We hereby undertake to pay the amount of the

judgment on the counterclaim herein, pursuant to the

terms of the judgment dated the 4th day of Decem-

ber, 1909, a copy of which is attached hereto, within

ten days after the judgment of the Court of Appeal

on the appeal taken herein has been rendered unless

the said judgment of the Court of Appeal be such as

to disentitle the defendant to receive pajTiient of such

amount, or an order be made by such Court of Ap-

peal ordering the amount on the said judgment and

said counterclaim not to be paid over.

Dated this 20th day of December, A. D. 1909.

THE CANADIAN BANK OF COMMERCE,
(Sgd.) By its Attorney, H. H. MORRIS.

THE CANADIAN BANK OF COMMERCE,
By its Attorney, WM. MURRAY.

To Messrs. Bowser, Reid & Wallbridge,

Defendant's Solicitors.

That under the law of British Columbia and the

rules practice and procedure of the courts of British

Columbia no judgment can be rendered by the Court
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of Appeal reversing or modifying the said judgment

so given in favor of said David, and against these

defendants, or affecting the same other than to ex-

tend the time within which the same shall be paid,

and staying proceedings for the collection thereof

for a specified time, so that in legal effect and accord-

ing to the law of British Columbia, and the rules,

practice and procedure of the Courts of British

Columbia, the said security is for the absolute and

unconditional payment of said judgment at or before

such time as may be fixed by the Court in said action.

II.

In addition to the security aforesaid, the payment

of said judgment is further secured to the said David

by the stock of the Fraser River Sawmills, Limited,

still held in escrow by the Bank of Montreal of New
Westminister, British Columbia, of which at least

1000 shares is still so held in escrow, under the terms

of the agreement pleaded by the plaintiff in his com-

plaint herein.

Wherefore these defendants pray that no further

proceedings be had or taken in this action on plain-

tiff' 's said complaint, and further pray that said

complaint herein be dismissed.

CHAS. F. MUNDAY,
Attorney for Defendants.

United States of America,

District of Washington,—ss.

Chas. F. Munday, being first duly sworn, on oath

says: That he is the attorney for the defendants

above named ; that he makes this verification on their

behalf, said defendants being out of the District of
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Washington; that he has read the foregoing supple-

mental answer, knows the contents thereof, and be-

lieves the same to be true.

CHAS. F. MUNDAY.
Subscribed and sworn to before me this 23d day of

December, A. D. 1909.

CLIFFORD J. ANDRUSS,
Notary Public in and for the State of Washington,

Residing at Seattle."

That said application coming regularly on to be

heard, plaintiff appearing by E. S. McCord, one of

his attorneys, and the defendants appearing by Chas.

F. Munday, their attorne}^ and after argument by

counsel respectively, and after due consideration by

the Court, the said motion and application for leave

to file said supplemental answer herein was by the

Court denied and overruled, to which ruling of the

Court the said defendants by their said attorney

then and there excepted, which said exception was al-

lowed by the Court, and the said defendants having

tendered and presented their said exceptions, to the

said action of the Court, and prayed that the same

might be settled and allowed and made a part of the

record, the sam.e was accordingly done on the 27th day

of December, A. D. 1909.

Thereafter and on the 6th day of January, 1910,

the said action came regularly on for trial in open

court, the Honorable George Donworth presiding,

the said day being a day of a regular term of said

court, to wit, of the November, 1909, term, the plain-

tiff appearing in person and by his attorney and

counsel, E. S. McCord (of Kerr & McCord), and the
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defendants appearing by their attorney and counsel,

Chas. F. Munday, when the following proceedings

were had, to wit

:

A jury was impaneled and sworn according to law

to try said cause, and during said trial the following

proceedings were had and the following exceptions

duly taken

:

The said plaintiff through his attorney asked and

was granted leave to amend the prayer of his com-

plaint by interlineation, so as to pray for interest on

the sum of $27,500.00 at the rate of Gi/^% per annum

from the eighth day of February, 1908, instead of

from the first day of April, 1908, and said plaintiff

at the same time asked leave to further amend his

complaint, so as to strike therefrom the prayer for

judgment for interest at the rate of 7% per annum

on $50,000.00 from February 8, 1908, to March 7,

1908, and to dismiss so much of plaintiff's said claim,

without prejudice, which application was by the

Court allowed and granted.

The plaintiff to sustain the issues upon his part

offered the testimony of the following witness, and

the following evidence as his evidence in chief.

[Testimony of Lester W. David, the Plaintiff, in

His Own Behalf.]

LESTER W. DAVID, plaintiff, prodticed as a wit-

ness on his own behalf, being first duly sworn, testi-

fied as follows

:

''Q. (Mr. McCORD.) You are the plaintiff in

this case, are you, Mr. David I A. Yes^ sir.

Q. Where was the contract set forth in paragraph

I of the complaint, dated the 15th day of July, 1907,

executed ?
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(Testimony of Lester W. David.)

A. In Chicago, Illinois, at the office of Swift &
Company.

Q. Is the paper which I hand you, identified as

Plaintiff's Exhibit 'A,' the contract to which you

just referred? A. Yes, sir.

Q. Is that signed by the defendants in the case

and hy yourself ? A. Yes, sir.

Q. Those are yours and their signatures ?

A. Yes, sir.

Mr. MUNDAY.—That is all admitted, Mr. Mc-

Cord. The contract is set out in the complaint and

admitted by the answer.

Mr. McCORD.—I will offer the contract just iden-

tified by the witness in evidence, if your Honor please,

with the right to withdraw it later.

Mr. MUNDAY.—If your Honor please, I do not

think the contract ought to go in ; it swells the record

and makes the expense of appeal excessive. The

contract itself is set out in the complaint and ad-

mitted by the defendants, and to put it in evidence

will simply make the cost of printing the record that

much more, which is wholly unnecessary.

Mr. McCORD.—I simply offer it as the basis of

our action. I take it to be the proper practice, your

Honor, to put in the record the contract upon which

our action is based.

The COURT.—It may come within the rule requir-

ing a chose in action, or making it proper for a chose

in action to be filed with judgment is entered on it,

and while I do not feel very clear on the subject I

^vill resolve the doubt in favor of admitting the evi-

dence.
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(Testimony of Lester W. David.)

Contract referred to offered and received in evi-

dence and marked as Plaintiff's Exhibit 'A.'

Mr. MUNDAY.—If counsel will stipulate that it

will not be necessar}^ to print Exhibit 'A' in the rec-

ord on appeal that will obviate my objection.

Mr. McCOED.—As far as that is concerned, I am
perfectly willing to stipulate that in the record on

appeal it need not be printed in the record—simply

referred to so as to identify it.

Mr. MUNDAY.—Yes ; the complaint setting up the

contract at length will of course have to be in the

record and I will simply refer to the exhibit as being

the same contract.

The COURT.—The stipulation will be made part

of the record, and the document will be admitted in

evidence, with the privilege of withdrawing it.

Q. Now, Mr. David, I will call your attention to

this document, which will be Plaintiff's Exhibit 'B,'

being a contract dated February 8, 1908, and signed

b}^ the purported signatures of the plaintiff and de-

fendants in this action. I will ask you if the signa-

tures attached to that contract are the signatures of

the defendants and your own signature "?

A. Yes, sir.

Q. Signed in your presence?

A. In Chicago, Illinois.

Mr. McCORD.—I will offer that in evidence as

Plaintiff's Exhibit 'B,' your Honor, it being the con-

tract I have just described to the witness.

Mr. MUNDAY.—Same objection to that, your

Honor. It is plead in extenso in the complaint and

admitted in the pleadings.
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(Testimony of Lester W. David.)

Mr. McCORD.—Same stipulation.

The COURT.—Same ruling.

Document referred to offered and received in evi-

dence and marked Plaintiff's Exhibit 'B.'

' Q. Now, Mr. David, I notice in the contract which

has just been introduced in evidence that jou were

required under the terms of the contract to deposit

a certain number of shares of stock in the Eraser

River Sawmills Company, Limited, with the Bank of

Montreal, in New Westminister, British Columbia;

did you do that *?

A. Yes, sir.

Q. Within the time specified in the contract ?

A. Yes, sir.

Q. And I will ask you whether or not the agree-

ments on your part to be performed, set forth in the

two documents pleaded in the complaint and intro-

duced in evidence as Plaintiffs' Exhibit 'A' and 'B'

have been performed by you.

A. Yes, sir, they have.

Q. The total consideration for this contract, the

total amount of money to be paid, was how much?

Five hundred and two thousand five hundred dollars,

was it not ? A. Yes, sir.

Q. After applying all the credits, all the amounts

that have been paid, what is the balance of the face

of the contract now unpaid, exclusive of interest ?

A. Seventy-seven thousand five hundred dollars,

exclusive of interest.

Q. I will ask you, Mr. David, if you have com-

puted or had computed the interest on the deferred

payments under the contract? A. Yes, sir.
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(Testimon}^ of Lester W. David.)

Q. Are you able to state the amount of interest

that is now clue and unpaid? A. Yes, sir.

Q. Now, what is the amount of the earned interest

up to to-day on the contracts, Mr. David %

A. The earned interest is nine thousand two hun-

dred and ninety-eight dollars and sixty-two cents.

Q. And the total amount, adding the principal

and the interest together, is how much ?

A. Eight-six thousand seven hundred ninety-

eight dollars and sixty-two cents.

Q. Did you make a demand for this money %

A. I did.

Q. On the defendants % A. Yes, sir.

Q. No part of it has been paid ?

A. No, sir."

Thereupon the Court instructed the jury as fol-

lows :

[Instructions of the Court to the Jury, etc.]

'

' Gentlemen of the Jury : It is your duty in all cases

to find a verdict in accordance with the evidence sub-

mitted in court. In this case the evidence can lead

to but one result, and in such cases it is proper for

the Court to instruct you as to the amount and the

nature of your verdict.

I have prepared a verdict which reads as follows

:

''We, the jury in the above-entitled cause, being

duly impaneled and sworn, do find for the plaintiff,

Lester W. David, and against the defendants, Ed-

ward F. Swift, Andrew D. Davidson, Alexander D.

McRae and Peter Jansen, and each of them, in the

sum of $86,798.62."
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It will be your duty to find a verdict in accordance

with this form which I have prepared and one of

your number will sign it as foreman."

Whereupon while the jury was still at the bar the

defendants excepted to said instruction, the jury

then without retiring from the box returned a verdict

into court on the said 6th day of January, 1910, in

the words and figures as they were so instructed by

the Court, said verdict being in favor of the plain-

tiff, and against the defendants, and each of them, in

the sum of $86,798.62.

The petition for a new trial was duly made by the

defendants, and dulj^ served upon the plaintiff and

filed in the court, which petition was upon the fol-

lowing grounds, to wit

:

Insufficiency of the evidence to justify the verdict,

and these petitioners specify the following particu-

lars wherein the evidence is insufficient to justify said

verdict

:

a. The defendants were not allowed to introduce

evidence showing that in an action upon the same

cause of action in the Supreme Court of British

Columbia, which court had jurisdiction of the sub-

ject matter, and of all the ]3arties, a judgment had

previoush" been rendered in favor of the plaintiff in

this action, and against these defendants, for the

same amount plaintiff claimed in his complaint in

this action, the parties and subject matter being

identical and that the defendants had given security

in the said Supreme Court of British Columbia for

the payment of said judgment therein rendered.
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II.

Error in law occurring at and prior to the trial.

These defendants specifying the particular error

relied upon as follows

:

a. Error of the Court in overruling the defend-

ants' motion for leave to file the supplemental an-

swer herein.

b. Error of the Court in instructing the jury to

return a verdict herein in favor of the plaintiff, and

against the defendants, for $86,798.62."

Thereafter on the 10th day of January, 1910, the

said petition for new trial was submitted to the

Court, and the Court denied the same.

The attorneys for the defendants and the plaintiff

within the time allowed for filing a bill of exceptions,

stipulated that the defendants should have twenty

days from and after the seventh day of January,

1910, within which to serve their proposed bill of ex-

ceptions, and thereupon the Court within said time

for filing said bill of exceptions made an order ex-

tending the time for the defendants to serve their

proposed bill of exceptions until twenty days from

and after the said seventh day of January, 1910.

[Order Settling, etc., Bill of Exceptions.]

And now, in furtherance of justice and that right

may be done, the defendants present the foregoing

as their bill of exceptions in this case, and pray that

the same may be settled, allowed, signed and certified

by the Judge, as provided by law. And thereupon

the aforesaid Judge at the request of the defendants

does hereby allow said bill of exceptions, and does

hereby assign, sell and certify the same as true and
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correct in all particulars, and the same is hereby made
a part of the record herein this 12th day of January,

1910.

GEORGE DONWORTH,
District Judge of the United States Presiding in the

Circuit Court of the United States for the West-

ern District of Washington, Northern Division.

[Admission of Service of Proposed Bill of Excep-

tions.]

We admit due service of the foregoing proposed

bill of exceptions and the receipt of a true copy

thereof this 12th day of January, 1910, and consent

that the same may be signed and certified as a true

bill of exceptions.

KERR & McCORD,
Attorneys for Plaintiff.

[Endorsed] : Bill of Exceptions. Filed U. S. Cir-

cuit Court, Western District of Washington. Jan.

12, 1910. A. Reeves Ayres, Clerk. W. D. Coving-

ton. Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.
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Petition for Writ of Error.

And now come Edward F. Swift, Andrew D.

Davidson, Alexander D. McRae and Peter Jansen,

defendants herein, and say

:

That on or about the 6th day of January, A. D.

1910, this Court entered judgment herein in favor of

the plaintiff, and against these defendants, and each

of them, in which judgment and the proceedings had

prior thereto in this cause certain errors were com-

mitted to the prejudice of these defendants, and each

of them, all of which will more in detail appear from

the assignment of errors, which are filed with this

petition.

Wherefore, these defendants pray that writ of

error issue in this behalf out of the United States

Circuit Court of Appeals for the Ninth Circuit for

the correction of error so complained of, and that a

transcript of the record, proceedings and papers in

this cause duly authenticated may be sent to the said

Circuit Court of Appeals.

CHAS. F. MUNDAY,
Attorney for Defendants.

Service of copy admitted this 13th day of January,

1910.

KERR & McCORD,
Attorneys for Plaintiff.

[Endorsed] : Petition for Writ of Error. Filed

U. S. Circuit Court, Western District of Washington.

Jan. 13, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.
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In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants,

Order Allowing Writ of Error, etc.

This 13th day of January, A. D. 1910, came the de-

fendants, Edward F. Swift, Andrew D. Davidson,

Alexander D. McRae and Peter Jansen, by their at-

torney, and filed herein and presented to the Court

their petition praying for the allowance of a writ of

error, and an assignment of errors intended to be

urged by them praying also that a transcript of the

records and proceedings and papers upon which the

judgment herein was rendered duly authenticated

ma)^ be sent to the United States Circuit Court of

Appeals for the Ninth Judicial Circuit, and that

such other and further proceedings may be had that

may be proper in the premises.

In consideration whereof the Court does allow the

writ of error upon the defendants giving bond ac-

cording to law in the sum of One Hundred and
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Seventy-five Thousand Dollars ($175,000), which

shall operate as a supersedeas bond.

GEORGE DONWORTH,
Judge.

O. K.—KERR & McCORD.

[Endorsed] : Order Allowing Writ of Error.

Filed U. S. Circuit Court, Western District of Wash-

ington. Jan. 13, 1910. A. Reeves Ayres, Clerk. W.
D. Covington, Deputy.

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

Assignment of Errors.

The defendants in this action, Edward F. Swift,

Andrew D. Davidson, Alexander D. McRae and Pe-

ter Jansen in connection with their petition for a

writ of error herein make the following assignment

of errors, which they aver occurred in the trial and

in the proceedings had prior thereto in this cause,

to wit:

I.

The Court erred in denying and overruling the
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motion and application of the defendant for leave to

file a supplemental answer herein, the said answer

showing and alleging the facts, which occurred af-

ter the filing of defendants' original answer herein,

and which facts, if proven, would have entitled these

defendants to judgment in their favor.

II.

The Court erred in instructing the jur}^ to find a

verdict in favor of the plaintiff, and against these

defendants.

III.

The Court erred in denying and overruling the de-

fendants' petition for a new trial.

IV.

The Court erred in rendering and entering judg-

ment herein in favor of the plaintiff, and against

these defendants.

Wherefore the defendants, the plaintiffs in er-

ror, pray the judgment of said Circuit Court maj^

be reversed.

CHAS. F. MUNDAY,
Attorney for Defendants.

We hereby admit due service of the foregoing as-

signment of errors and the receipt of a copy thereof

this 13th day of Januarj^ 1910.

KERK & McCOED,
Attorneys for Plaintiff.

[Endorsed] : Assignment of Errors. Filed U. S.

Circuit Court, Western District of Washington.

Jan. 13, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.
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In the United States Circuit Court of Appeals for

the Ninth Judicial Circuit.

No. 1721.

LESTEE W. DAVID,
Plaintiff and Defendant in Error,

vs.

EDWAPD F. SWIFT, ANDREW D. TIAVIDSON.

ALEXANDER D. McKAE and PETER
JANSEN,

Defendants and Plaintiffs in Error.

Bond on Writ of Error.

Know All Men bv These Presents: That we, Ed-

ward F. Swift. Andrew D. Davidson, Alexander D.

McRae and Peter Jansen, as Principals, and Ameri-

^^.n Surety Conniany. a corporation, as surety are

held and firmly bound unto the defendant in error,

Lester W. David, in the full and just sum of one

hundred and seventy-five thousand dollars ($175,-

000.00), to be paid to the said Lester W. David, his

certain attorneys, executors, administrators or as-

signs, to which payment well and truly to be made

we bind ourselves, our successors and assigns, jointly

and severally by these presents.

Sealed with our seals and dated this 12th day of

January, A. D. 1910.

Whereas, lately at a Circuit Court of the United

States for the Western District of Washington,

Northern Division, in a suit depending in said Court

between Lester W. David, plaintiff, and Edward F.
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Swift, Andrew D. Davidson, Alexander D. McRae

and Peter Jansen, defendants, a judgment was ren-

dered against said Edward F. Swift, Alexander D.

McRae, Andrew D. Davidson and Peter Jansen, and

the said Edward F. Swift, Andrew D. Davidson,

Alexander D. McRae and Peter Jansen have obtained

a writ of error, and filed a copv thereof in the

clerk's office of the said court, to reverse the judg-

ment in the aforesaid suit, and a citation directed

to the said Lester W. David citing and admonish-

ing him to be and appear at a session of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be holden at the city of San Francisco, State

of California, in said Circuit, on the 10th day of

February, 1910.

Now, the condition of the above obligation is such

that if the said Edward F. Swift, Andrew D. David-

son, Alexander D. McRae and Peter Jansen, shall

prosecute said Writ of Error to effect and answer

all damages and costs, if they fail to make the said
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plea good, then the above obligation to be void; oth-

erwise to remain in full force and virtue.

EDWAED F. SWIFT.
ANDEEW D. DAVIDSON.
ALEXANDER D. McEAE.
PETEE JANSEN.

Sealed and delivered in presence of each by

OHAS. F. MUNDAY,
His Attorney.

AMEEICAN SIJEETY COMPANY OF
NEWYOEK,

By E. D. WELDON,
Eesident Vice-president.

[Seal] Attest : F. L. HEMMING,
Eesident Assistant Sec'y-

Approved by

GEOEGE DONWOETH,
District Judge.

Service of foregoing bond and receipt of copy

thereof admitted this 13th day of January, 1910.

KEEE & McCOED,
Attorneys for Plaintiff.

[Endorsed] : Bond on Writ of Error. Filed IT. S.

Circuit Court, Western District of Washington.

Jan. 13, 1910. A. Eeeves Ayres, Clerk. W. D. Cov-

ington, Deputy.
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In the United States Circuit Court of Appeals for

the Ninth Judicial Circuit.

Writ of Error [Copy].

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honor-

able Judge of the Circuit Court of the United

States for the Western District of Washing-

ton, Northern Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea, which is in

the said Circuit Court before you, or some of 3^ou,

between Lester W. David, plaintiff, and Edward F.

Swift, Andrew D. Davidson, Alexander D. McRae

and Peter Jansen, defendants, a manifest error hath

happened to the great damage of the said Edward

F. Swift, Andrew D. Davidson, Alexander D. Mc-

Pae and Peter Jansen, defendants, as by their an-

swer appears, we being willing that error, if any

hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this

behalf, do command you, if judgment be therein

given, then that under your seal, distinctly and

openly, you send the records and proceedings afore-

said, ^dth all things concerning the same, to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have

the same at San Francisco, California, in said Cir-

cuit, on the 10th day of February, next, in the said

Circuit Court of Appeals to be then and there held
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that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, which

of right and according to the laws and customs of the

United States should be done.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 13th

day of January, A. D. 1910.

Allowed by

GEORGE DONWORTH,
U. S. District Judge.

[Seal] Attest: A. REEVES AYRES,
Clerk of the Circuit Court of the United States,

Western District of Washington, Northern Di-

vision.

By W. D. Covington,

Deputy Clerk.

[Endorsed] : Writ of Error. Filed U. S. Circuit

Court, Western District of Washington. Jan. 13,

1910. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

Citation [Copy].

United States of America,

Ninth Judicial Circuit,—ss.

To Lester W. David, Greeting

:

You are hereby cited and admonished to be and
appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden
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at the city of San Francisco, State of California,

in said Circuit, on the 10th day of February next,

pursuant to a writ of error filed in the clerk's office

of the Circuit Court of the United States for the

Western District of Washington, Northern Division,

wherein Edward F. Swift, Andrew D. Davidson,

Alexander D. McRae, and Peter Jansen are plain-

tiffs in error, and you are defendant in error, to

show cause, if any there be, why the judgment ren-

dered against the said plaintiffs in error as in the

said writ of error mentioned, should not be cor-

rected, and why speedy justice should not be done

to the parties in that behalf.

Witness the Honorable GEORGE DONWORTH,
District Judge of the United States at Seattle, Wash-

ington, within said Circuit, this 13th day of Jan-

uary, A. D. 1910.

GEORGE DONWORTH,
U. S. District Judge, Presiding in said Circuit

Court.

Serv'ice of the above and foregoing citation and of

the writ of error therein mentioned is hereby ac-

knowledged this 13th day of January, 1910.

KERR & McCORD,
Attorneys for Defendant in Error, Lester W.

David.

[Endorsed] : Citation. Filed U. S. Circuit Court,

Western District, Washington. Jan. 13, 1910. A.

Reeves Ayres, Clerk. W. D. Covington, Deputy.
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[Praecipe for Transcript of Record.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants.

To the Clerk of the Above-entitled Court

:

You will please prepare transcript of record on

Writ of Error to the Circuit Court of Appeals as

follows

:

1. Amended and supplemental complaint.

2. Amended answer and counterclaim.

3. Amended reply.

4. Motion to strike from amended reply.

5. Order granting motion to strike from amended

reply.

6. Motion and affidavit for leave to file supple-

mental answer.

7. Order denying leave to file supplemental an-

swer.

8. Exceptions settled December 27, 1909, includ-

ing motion, affidavit and supplemental answer.
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9. Motion for leave to dismiss counterclaim and

setoft' and to withdraw third affirmative de-

fense.

10. Order granting leave to dismiss counterclaim,

etc.

11. Trial.

12. Verdict.

13. Judgment.

14. Cost biU.

15. Petition for new trial.

16. Order denying petition for new trial.

17. Stipulation extending time for filing bill of ex-

ceptions.

18. Order extending time for filing bill of excep-

tions.

19. Bill of exceptions.

20. Petition for Writ of Error.

21. Order allowing Writ of Error.

22. Assignment of errors.

23. Bond on AYrit of Error.

24. Writ of Error.

25. Citation.

CHAS. F. MUNDAY,
Attorney for Defendants.

[Endorsed] : Praecipe for Transcript. Filed U.

S. Circuit Court, Western District of Washington.

Jan. 13, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.



vs. Lester W. David. 101

[Certificate of Clerk United States Circuit Court to

Transcript of Record.]

In the Circuit Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 1721.

LESTER W. DAVID,
Plaintiff and Defendant in Error,

vs.

EDWARD F. SWIFT, ANDREW D. DAVIDSON,
ALEXANDER D. McRAE and PETER
JANSEN,

Defendants and Plaintiffs in Error.

United States of America,

Western District of Washin^on,—ss.

I, A. Reeves Ayres, Clerk of the Circuit Court of

the United States, for the Western District of Wash-

ington, do hereby certify the foregoing one hundred

and three (103) typewritten pages, numbered from

1 to 103, inclusive, to be a full, true and correct copy

of so much of the record and proceedings in the

above and foregoing entitled cause, as is called for

by the praecipe of attorney for defendants, and plain-

tiffs in error, as the same remain of record and on

file in the office of the Clerk of the said Court, and

that the same constitute the return to the annexed

Writ of Error.

I further certify that I annex hereto and here-

with transmit the Original Writ of Error and Cita-

tion.
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I further certify that the cost of preparing and

certifying the foregoing return to Writ of Error is

the sum of $80.20, and that the said sum has been

paid to me by Mr. Chas. F. Munday, attorney for

defendants and plaintiffs in error.

In testimony whereof, I have hereunto set my
hand and af&xed the seal of said Circuit Court, at

Seattle, in said District, this 28th day of January,

1910.

[Seal] A. EEEVES AYRES,
Clerk.

By W. D. Covington,

Deputy Clerk.

In the United States Circuit Court of Appeals, for

the Ninth Judicial Circuit.

Writ of Error [Original],

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honor-

able Judge of the Circuit Court of the United

States for the Western District of Washington,

Northern Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea, which is

in the said Circuit Court, before you, or some of

you, between Lester W. David, plaintiff, and Ed-

ward F. Swift, Andrew D. Davidson, Alexander D.

McRae and Peter Jansen, defendants, a manifest er-

ror hath hap]3ened to the great damage of the said

Edward F. Swift, Andrew D. Davidson, Alexander
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D. McRae and Peter Jansen, defendants, as by their

answer appears, we being willing that error, if any,

hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this

behalf, do command you, if judgment be therein

given, then that under your seal, distinctly and

openly, you send the records and proceedings afore-

said, with all things concerning the same, to the

United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you

have the same at San Francisco, California, in said

Circuit, on the 10th day of February, next, in the

said Circuit Court of Appeals to be then and there

held that the record and proceedings aforesaid be-

ing inspected, the said Circuit Court of Appeals may
cause further to be done therein to correct that er-

ror, which of right and according to the laws and

customs of the United States should be done.

Witness the Honorable MELVILLE W. FUL-
LEB, Chief Justice of the United States, this 13th

day of January, A. D. 1910.

Allowed by

GEORGE DONWORTH,
U. S. District Judge.

[Seal] Attest: A. REEVES AYRES,
Clerk of the Circuit Court of the United States, West-

em District of Washington, Northern Division.

By W. D. Covington,

Deputy Clerk.
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[Endorsed] : No. . In the United States Cir-

cuit Court of Appeals, for the Xinth Judicial Cir-

cuit. Lester W. David, Plaintiff and Defendant in

Error, vs. Edward F. Swift et al.. Defendants and

Plaintiffs in Error. Writ of Error. Filed U. S.

Circuit Court, Western District of Washington.

Jan. 13, 1910. A. Reeves Ayres, Clerk. W. D. Cov-

ington, Deputy.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

Citatian [Original].

United States of America,

Ninth Judicial Circuit,—ss.

To Lester W. David, Greeting:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals, for the Ninth Circuit, to be holden

at the city of San Francisco, State of California,

in said Circuit, on the 10th da}" of February next,

pursuant to a writ of error filed in the clerk's of-

fice of the Circuit Court of the United States for

the Western District of Washington, Northern Di-

\^sion, wherein Edward F. Swift, Andrew D. David-

son, Alexander D. McRae and Peter Jansen are plain-

tiffs in error, and you are defendant in error, to

show cause, if any there be, why the judgment ren-

dered against the said plaintiffs in error as in the

said writ of error mentioned, should not be corrected,

and why speedy justice should not be done to the

parties in that behalf.
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Witness the Honorable GEORGE DONWORTH,
District Judge of the United States, at Seattle, Wash-

ington, within said Circuit, this 13th day of Jan-

uary, A. D. 1910.

GEORGE DONWORTH,
U. S. District Judge, Presiding in said Circuit

Court.

Service of the above and foregoing citation and

of the writ of error therein mentioned is hereby ac-

knowledged this 13th day of January, 1910.

KERR & McCORD,
Attorneys for Defendant in Error, Lester W.

David.

[Endorsed] : No. 1721. In the United States Cir-

cuit Court of Appeals, for the Ninth Judicial Cir-

cuit. Lester W. David, Plaintiff and Defendant in

Error, vs. Edward F. Swift et al., Defendants and

Plaintiffs in Error. Citation. Filed U. S. Circuit

Court, Western District of Washington. Jan. 13,

1910. A. Reeves Ayres, Clerk. W. D. Covington,

Deputy.

[Endorsed]: No. 1823. United States Circuit

Court of Appeals, for the Ninth Circuit. Edward
F. Swift, Andrew D. Davidson, Alexander D. McRae
and Peter Jansen, Plaintiffs in Error, vs. Lester W.
David, Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States Circuit

Court for the Western District of Washington,

Northern Division.

Filed February 7, 1910.

F. D. MONCKTON,
Clerk.





No. 1822

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

THE UNITED STEAMSHIP COMPANY
(a corporation), claimant of the American

steamship ''Santa Rita", her tackle, ap-

parel and furniture, and all persons inter-

vening for their interests therein,

Appellants,

vs.

A. SCHILLING & COMPANY
(a corporation),

Appellee.

BRIEF FOR APPELLEE.

William Denman,

Proctor for Appellee.

Filed this day of March, 1910.

FRANK D. MONCKTON, Clerk.

By—

PBBNAU PUBLIBBINO Oa
1LBD

Deputy Clerk.





No. 1822

IN THE

United States Circuit Court of Appeals

For the Ninth Circnit

THE UNITED STEAMSHIP COMPANY
(a corporation), claimant of the American

steamship "Santa Eita", her tackle, ap-

parel and furniture, and all persons inter-

vening for their interests therein,

Appellants,

vs.

A. SCHILLING & COMPANY
(a corporation),

Appellee.

>

BRIEF FOR APPELLEE.

Inasmuch as this case is precisely similar to the case

numbered 1821, now pending in this court, entitled

United Steamship Company (a corporation), claimant

of the American Steamer ''Santa Eita", etc., appellant,

V. Thomas Haskins and Max Schwabacher, partners do-

ing business under the firm name of Leege & Haskins,

appellees, except as to the amount of coffee involved,



and as both cases below were tried on tlie evidence of

both, and as these two cases have been considered to-

gether by appellee in its brief filed in that case, it respect-

fully refers the court to such brief, and asks that it may

be considered also the brief in the case first above en-

titled.

Eespectfully submitted,

William Denman,

Proctor for Appellee.



IN THE

HtttteJr BUUb CUtrmit Olourt

of Appeals

FOR THE NINTH JUDICIAL DISTRICT

EDWARD F. SWIFT, ANDREW D. DAV-
IDSON, ALEXANDER D. McRAE, and,

PETER JANSEN,
Plaintiffs in Error,^ No. 1823.

vs.

LESTER W. DAVID,
Defendant in Error.

Upon Writ of Error from the United States

Circuit Court for the Western District of

Washington, Northern Division

Wxti 0f irf^nJuant in iErrnr

E. S. McCORD,
and J. A. KERR

Attorneys for Defendant in Error,

Seattle, Washington.

NORTHWESTERN P'T'O CO., 83 W. PIKE ST.





IN THE

l^nxUh BUUq (Exrtmt Olourt

of Appeals

FOR THE NINTH JUDICIAL DISTRICT

EDWARD F. SWIFT, ANDEEW D. DAV-
IDSON, ALEXANDER D. McRAE, and,

PETER JANSEN,
Plaintiffs in Error,) No. 1823.

vs.

LESTER W. DAVID,
Defendant in Error.

Upon Writ of Error from the United States

Circuit Court for the Western District of

Washington, Northern Division

BRIEF OF DEFENDANT IN ERROR

STATEMENT OF FACTS.

This action was commenced in the Superior Ooiirt

of King County, Washington, in September, 1908, to re-

cover the sum of !^77,500 owing to the plaintiff by the

defendants on account of tlie unpaid purchase ]u-ice of



certain shares of stock in a Britisli Columbia corpora-tion

known as tlie Fraser River Saw Mills, Limited, in accord-

ance with the provisions of the contract of July 15th, 1907,

executed by the plaintiff and defendants as set forth in

the transcri])t of record, pages 1 to 17.

The defendants were served with process and after-

wards appeared and caused the action to be removed to

the United States Circuit Court for the Western District

of Washington, Northern Division, ui)on the ground of

diversity of citizenship. The plaintiff afterward filed an

amended and supplemental complaint (Transcript of

Eecord, 2-19). To the amended and supplemental com-

plaint the defendants, on May 10th, 1909, filed an amended

answer, (Transcript of Eecord, 20-.30.) The i:)laintiff

filed a reply to the amended answer on September 27tli,

1909. ( Transcript of Eecord, 30-3-t.

)

The issues were, therefore, made up between the par-

ties and the cause was duly assigned to be tried on Janu-

ary 6tli, 1910. After the issues had been made up and

the cause assigned for trial the defendants, on the 27th

day of December, 1909, filed their motion to dismiss their

counterclaim and set off pleaded by them in their amended

answer without prejudice and to withdraw their third

affirmative defense pleaded in said answer. (Transcript

of Eecord, 56.) On the same day the court granted said

motion and dismissed the counterclaim and set off as well

as the third affirmative defense. (Transcript of Eecord,

57.) Thereafter, on the same day, the defendants asked

leave of court to file the proposed supplemental answer

and the court denied the motion and application for leave



to file the siii)])leiiieiital answer liei'eiii. (Traiiscrii)t of

Record, 91.) Thereafter the cause ])roceeded to trial and

on the 6th of January, 1910, judgment was entered in

favor of the plaintiiT and against the defendants for

$86,798.62 with interest at 6 per cent per annum from said

date. (Transcript of Kecord, 60-61.)

The defendants have made four assignments of error.

(Transcri])t of Record, 91-92.) In their argument, how-

ever, they have practically abandoned the second, third

and fourth assignments and have relied solely upon the

first assignment of error, which is as follows: •

"The Court erred in denying and overruling the mo-
tion and a])])lication of the defendants for leave to file a

supplemental answer herein, the said answer showing and
alleging the facts, which occurred after the filing of de-

fendants' original answer herein, and which facts, if

proven, would have entitled these defendants to judginent

in their favor."

ARGUMENT.

An examination of the pleadings in this cause will

show that the plaintiff agreed to sell to the defendants

6700 shares of stock in the Fraser River Saw Mills, Lim-

ited, at $75 per share, payable in certain installments as

specified in the first paragraph of the contract. The third

paragraph of the contract provides that the plaintiff

should give a satisfactory guarantee to the defendants

that the (|uantity of timber on the different tracts of land,

as shown by the statement of the Fraser River Saw Mills,

Limited, a corporation, under date of April 30th, 1907,

was true and accurate, it being the intention and one of

the conditions of the trade that the timber lands should
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at least run e([iial in (inaiitity to the iiiimber of feet shown

on the statement attached to the contract. (Transcript

of Record, 5.) The statement referred to is found on

pages 11 to 15 of the record.

In the amended answer (Transcript of Record, 20-

29) the defendants admit the execution of the contract

and admit that the balance due ])hiintiff under the terms

of the contract pleaded was substantially the amount

prayed for in the complaint ; but the defendants claim in

their amended answer that there was a shortage of tim-

ber on the lands held by the Eraser River Saw Mills, Lim-

ited, and that the timber land described and referred to

in said agreement did not contain at that time and does

not now contain the quantity of timber in the aggregate,

or on the several tracts, as so guaranteed by the plaintiff,

and that upon a cruising and verification made by de-

fendants within the time jirovided in the agreement and

modifications thereof it was ascertained by the defend-

ants that the (juantity of timber on said various tracts

failed to reach tlie ([uantity represented in the statement

attached to the agreement of July 15th, 1907, but did find

that said timber lands contained a much less quantity of

timber than was so represented and guaranteed by the

plaintiff, and that the quantity of timber upon said vari-

ous tracts was, at the various prices as guaranteed in

the agreement of July 15th, 1907, of the actual value of

$244,291.79 less than was so represented and guaranteed

In- the plaintiff, and that the just proportion that the

amount of shortage liore to the total number of feet of

timber estimated and guaranteed by the ])1aintiff to be



on said tracts, as shown ])y said agreement and statement,

was. the smn above mentioned, and tliat plaintiff by rea-

son of suoh sliorta^e became obligated, under the terms

of said agreement to repay to the defendants the said

sum last mentioned. (Transcript of Record, 24-.) And

further, in the amended answer and in the third affirma-

tive defense thereof, the defendants pleaded the follow-

ing provision of the contract of July 15th, 1907, wiiich is

as follows

:

"It is further agreed that in event second party"
(the defendants) "fails to find the quantity of timber on
said tracts represented by the statement of April SOth,

1907, attached hereto, and said party fails to agree on a

basis of settlement concerning such shortage, then and in

that event an arbitration committee composed of three

men, one named by each of the res]jective parties hereto

and the two thus named agreeing on and naming a third,

which arbitration committee will and shall have full power
to settle the matter regarding shortage, and whose action

and decision in the matter shall be final." (Transcri])t

of Record, 25.)

and claimed that a dispute having arisen the plaintiff

could not maintain his action upon the contract until the

matter in dispute had been first submitted to arbitration.

The defendants in their amended answer set up a

counterclaim against the plaintiff for $244,291.79, grow-

ing out of the alleged shortage of timber.

It was upon the issues as made up that the case was

assigned for trial, and after the issues had been thus

made up and the defendants were asserting their counter-

claim in this action against the plaintiff, they voluntarily

dismissed their counterclaim and affirmative defenses con-

tained in their amended answer and voluntarilv left the
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jurisdiction of the court so far as the counterclaim grow-

ing out of the alleged shortage of timber was concerned.

The timber lands referred to in the contract set forth

in the complaint are located in the Province of British

Columbia, After the issues had been made uj) in this

case the plaintiff happened to visit Vancouver, B. C, and

was there served with process in an action instituted in

British Columbia by the defendants in this cause against

the i)lain,tii¥, to recover approximately the sum of

$250,000, and as a basis of their claim they alleged that

the plaintiff became obligated to pay them the said sum

on account of the shortage of the timber referred to in

the contract of July 15th, 1907. In other words, in the

action in the l^ritish Columbia court the defendants in

this action were suing the plaintiff for the identical same

cause of action set forth in their amended answer in this

court. The situation of the parties was simply reversed,

the plaintiff in this cause becoming the defendant in the

foreign court, and the defendants in this cause becoming

the plaintiffs.

After the plaintiff herein was served with process in

British Columbia he appeared and filed an answer to the

complaint and set up by way of counterclaim his claim

against the defendants for $77,")(I0. Tlie action came on

for trial in British Columbia and the trial court held that

the action could not be maintained by the defendants

against the plaintiff for the reason that the agreement of

July 15th, 1907, provided for a submission of the dispute

as to a shortage to a board of arbitration, and that until

it had been so submitted no action could be maintained



ill the British (*oliimbia (^oiirt, and the action of the de-

fendants in tlie British Columbia court was dismissed,

but judgment was entered in favor of the plaintiff against

the defendants upon the counterclaim for $77,500, This

judgment was entered on December 3d, 1909. The de-

fendants appealed to the Supreme Court of British

Columbia from the judgment dismissing their action, and

tiled a supercedeas bond, as provided in the judgment en-

tered in the British Columbia court. (Transcript of Rec-

ord, 74-75.) The form of the bond is found on page 78

of the record, and is as follows

:

"We hereby undertake to pay the amount of the

judgment on the counterclaim herein, pursuant to the

terms of the judgment dated the 4th day of December,
1909, a copy of which is attached hereto, within ten days
after the judgment of the Court of Appeal on the appeal
taken herein has been rendered, unless the said judgment
of the Court of Appeal be such as to disentitle the defend-
ant to receive payment of such amount, or an order be
made by such Court of Appeal ordering the amount on
the said judgment and said counterclaim not to be paid
over. '

'

The court will observe that this bond does not pro-

vide as counsel contends, for the payment of the judg-

ment upon the counterclaim at all events. It is condi-

tional. The surety upon the bond undertakes to pay the

judgment ujjon the counterclaim "within ten days after

the judgment of the Court of Appeal on the appeal taken

in the cause has been rendered, unless said judgment of

the Court of Appeal be such as to disentitle the defendant
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to receive payment of sucli amount, or an order be made

by such Court of A]Ji)eal ordering the amount on said

judgment and said counterclaim not to be paid over."

In other words, the payment of the judgment is condi-

tioned upon the future action of the foreign court.

The defendant contends that the entry of said judg-

ment in the Su])reme Court of British Columbia and the

execution of the bond above referred to, constituted a

l)lea in bar to the prosecution of this action in the courts

of the United States.

We have outlined the proceedings in order that the

court may be placed in a position to understand the situ-

ation. The defendant, before the action was commenced

in British Columbia and before any service was had, were

in this court and in this action and had filed their counter-

claim, which was substantially the same as their com-

plaint in the foreign court. They voluntarily witlidreT\'

from this court, went into a foreign jurisdiction, and

transferred, in so far as they could, the litigation from

the Federal Court to the foreign court, and now come back

into this court and plead the action of the foreign court

as a bar to the proceedings in this court, a court which

first ac(juired and assumed jurisdiction of the controversy

and of the parties, and after the issues had been made

up here and the British Columbia court had refused to~

stay proceedings in that court, although that court knew

of the pendency of the i)roceedings in this court. ' Comity

demanded that the foreign court should stay proceedings
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and allow the courts of this country that had first assumed

jurisdiction to pi'oceed witli tlie conduct of the litiga-

tion; and the trial court in this cause, after such action

on the part of the foreign court, was under no duty or

obligation to recognize any action taken by the British

Columbia court that attempted to oust the trial court of

jurisdiction, and the defendants in this action were not in

any position to ask a stay of proceedings on the part of

the trial court. They had an opportunity to have their

counterclaim against the plaintiff tried out in this court,

but they voluntarily declined to have the same adjudi-

cated in the courts of this country, and the effect of what

the defendants are attem]iting to do is to stay the collec-

tion of the plaintiff's judgment until the validity of their

counterclaim can be adjudicated in a foreign court.

This court can readily from an examination of the

record and of the bond given in the foreign court ascer-

tain that the sole purpose of this proceeding is to stay

the collection of the ])laintiff's judgment until tlie matter

involved in the counterclaim has been tried out and they

have waived their right to have the subject matter of the

counterclaim judicially determined by first coming into

the trial court, setting up their counterclaim and after-

ward withdrawing the same. Their position shows but

little respect for the jurisdiction of the courts of this

country and they are not entitled to any stay of proceed-

ings in 'nis action and not entitled to any relief, which

manifestly is sought to gain a stay. It makes no differ-
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ence wliether the form of the supplemental answer asks

for a stay, or whether it does not,—the net result is to

obtain a stay of the judgment in this court until the valid-

ity of the counterclaim can be determined by the British

Columbia court.

It is true that the defendants contend in their brief,

page 12, that this is not a case of pleading another ac-

tion pending in abatement, but in elfect is pleading a

prior judgment and satisfaction thereof in bar. But the

record discloses that the amount represented by Darid's

judgment has never been paid and has never been satis-

fied. If the British Columbia judgment upon the coun-

terclaim had been paid and David had received the money,

of course such payments could have been pleaded in bar

of the action in this coui't, but we contend that the record

does not bear out any such contention. The bond, as we

have before stated, is conditional. It is conditional upon

the future action of the Su])reme Court of British Colum-

bia. It is not a promise to pay unconditionally, but is

dependent upon whatever action the British Columbia

court may take with reference to the subject matter in-

volved in the counterclaim pleaded hj defendant in this

action. Counsel contend that because of the execution

of the bond rendered necessary in order to enable the

defendant to appeal from the judgment of the British

Columbia court, operates as a payment or satisfaction of

this judgment. It neither satisfies the judgment of this

court, nor the judgment upon the counterclaim rendered
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by the British Columbia court and it is doing violence

to the language of the record to make any such assertion.

Moreover the sufficiency of the bond given by the

Canadian Bank of Commerce was never submitted to Mr.

David. He liad no opportunity to determine the value

thereof. The bond was not api)roved by David, but pre-

sumably by the Clerk of the Supreme Court of British

Columbia. The plaintiff ought not to be bound, even

though the bond be treated as security for the judgment

rendered in British Columbia, when he had nothing to do

with the approval of the bond, or anything whatever to

say as to the solvency of the surety, or the conditions of

the bond or security.

Counsel cites the case of Lairience v. Remington, 6

Bissell 44 (Federal Cases No. 8141.) In that action the

jjlaintiff had commenced a suit in the State Court of Iowa

and had attached proi)erty of the defendant of a much

greater value than plaintiff's claim, and the court in the

Lawrence case jiermitted the pendency of the action in

the Iowa court to be pleaded in abatement of the action

in the Federal C^ourt, but the court says in the opinion:

''It is now well settled that a judgment of the state

court of competent jurisdiction merges the causes of ac-

tion, so that a suit in the Federal court cannot be main-

tained in the same cause of action. According to that

doctrine I do not discover any reason for holding that the

pendency of such suit should not be pleaded in abatement.

If the judgment, when recovered, would be a bar, the

pendency of the suit to recover it should operate as a sus-

pension of the right to sue upon the same cause of action

during such pendency."
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"The reason of the foregoing decision rests upon
the provision of the Constitution and laws of the United
States requiring each ?tate to give full faith and credit

to the judgments of the courts of other states of the

Union."

23 Cvc. 1545.

"But the rule is different with regard to judgments
rendered in the courts of a foreign country. Such a judg-

ment does not merge tlie original cause of action and pre-

vent a suit on the original claim or demand, although

payment and satisfaction of it may he pleaded in bar of

an action on the original cause in the domestic courts."

Id. 1605.

"Judgments rendered in France, or in any other for-

eign country, by the laws of which judgments rendered

in the United States are reviewable upon the merits, are

not entitled to full credit and conclusive effect, but are

only prima facie evidence of the justice of plaintiff's

claim."

Hilton r. Guyott, 159 U. S. 113.

"By our law at the time of the adoption of the Con-

stitution, a foreign judgment was considered as prima
facie evidence and not conclusive. There is no statute

of the United States, and no treaty of the United States

with France or with any other nation which has changed
this law or has made a provision ujion the subject. It is

not to be supposed that if any statute or treaty had been

or should be made it would recognize as conclusive the

judgments of any country which did not give like effect

to our own judgments. In the absence of statute or

treaty it appears to us equally unwarrantable to assume
that the comity of the United States requires anything

more.

"

Id.
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"There is home uncertainty concerning some of the

effects of a foreign judgment. But there is none as to

this particular: It does not operate as a merger of the

original cause of action. The fact that assumpsit lies

on a foreign judgment is decisive, that the demand has
not passed into a security of a higher nature, so as to

operate as a technical merger.

N. Y. L. & E. Co. V. McUenyij, 17 Fed. 414.

Lyman v. Broirn, 2d Curt., C. C, 559.

Counsel also cites the case of Douglass v. Phoenix

Insurance Compaui/ of Byooldyn, 33 N. E. 938. The de-

cision in this case was based upon the Federal laws re-

(juiring full force and credit to be given to the judgments

of sister states; and in the case of Oneida County Bank

V. Herhender, 4 N. E. 332, cited by counsel it was held

that the pendency of an action upon contract in the United

States court is no bar on another action in the state court

to enforce the same cause of action. We see no applica-

bility of these cases to the one at bar.

The plaintiff in this action had the undoubted legal

right to prosecute his action upon the original contract,

both in the courts of this country and in the courts of

British Columbia, and could prosecute both of them to

judgment at the same time and a judgment rendered in

])laintiff's favor in the courts of British Columbia could

not be construed in such a way as to prevent i)laintiff

from prosecuting his action upon the original cause of

action in the Federal Courts of this country.

But we call the (hurt's attention to the record in this

case, and ])articular]y to the fart that before the plaintiff
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was ever served with })roeess in the Canadian court the

action upon the contract upon which judgment was finally

rendered was pending in the Federal Court in Seattle,

and the issues had been made up. Under the authorities

we have cited tliere is nothing to sustain the contention

of a technical merger of the cause of action on the Cana-

dian judgment.

The transcript of the proceedings of the Canadian

court as contained in the supplemental answer offered

does not show a payment of the judgment rendered in the

British Columbian court. It does not show any security

given for that judgment that was ever approved by David.

It does not show any bond agreeing unconditionally to

pay the judgment at any fixed time; but it does affirma-

tively disclose that the judgment is to be paid provided

the Canadian court directs it to be paid bj^ some future

order, vesting in the Canadian court the absolute power

to prevent its payment if it so desired; and it is apparent

from the record in this case that the sole purpose of the

plea contained in the supplemental answer is to delay

the enforcement of the judgment rendered in this cause

until the defendants can try out their counterclaim and

have its validity determined by the Canadian court,

—

and this attem])t to evade the jurisdiction of the courts

of this country and to prevent the courts of this country

from determining the validity of such counterclaim is

certainly a ]iroceeding that ought not to appeal to the

consideration of this court. Such a proceeding tends to

bring reproach upon our courts.
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The defendants in this action had an opportunity to

have litigated all of the (juestions arising under the con-

tract. They could have had their counterclaim deter-

mined, as well as the claim of the plaintiff and the one

could have heen offset as against the other if the facts

so warranted. Notwithstanding the action of the defend-

ants in coming into our courts, setting up their defenses

and counterclaim, and afterward withdrawing them and

going into a foreign jurisdiction and instituting proceed-

ings thereon, they now come back into the trial court and

ask him to stay plaintiff's cause of action until the Cana-

dian court can determine the controversy involved in the

counterclaim.

This is the only error argued by counsel for the de-

fendants, and we think it is perfectly apparent to this

court that the sole i)urpose of appealing this cause to this

court is to delay Mr. David in the enforcement of his

judgment until the Canadian court can pass upon the

sufficiency of his counterclaim ; and so far as the judgment

in favor of the plaintiff in British Columbia is concerned

we think that no plea in regard to the same could legally

be interposed in this action, except that of payment.

Counsel says on page 15 of his brief that if Swift

et al. can now be made to satisfy the judgment rendered

in this action, they will have been required to satisfy the

same debt twice. There is no merit in this contention.

Should the defendants pay this judgment and satisfy the

same, such payment can be interposed against the en-

forcement of a judgment rendered in the Supreme Court

of Jiritish Columbia. Defendants cannot be made to pay
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a jiidgineiit twice. In this controversy the defendants

have not only not paid it twice, or satisfied it twice, but

they have not ]iaid it, or any part of it at all.

Counsel further says that except for the stay of exe-

cution granted upon the security given, referring to the

bond, that David would have proceeded to collect his

judgment by execution, notwithstanding the appeal by

Swift et al. from the judgment dismissing their com-

plaint. We call the court's attention to the language of

the bond, which expressly provides that the surety will

pay the bond when directed so to do by the Canadian

court.

AVe confidently believe that this court will be forced

to the conclusion that the interposition of the plea con-

tained in the supplemental answer was made solely for

the purpose of delaying the plaintiff in the collection of

his judgment entered in this action.

There was no error in the trial court in refusing to

permit the supjjlemental answer to be filed, as it contained

no defense to the action and did not constitute a bar.

There is no error in the record and the judgment

should be affirmed.

Respectfully submitted,

KERR & McCORD,

Attornevs for Defendant in Error.
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UNITED STATES CIRCUIT COURT

OF APPEALS
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Edward F. Swift, Andrew D. David-
son, Alexander D. McRae, and

Peter Jansen,
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VS.

Lester W. David,

Defendant in Error. 1

Upon Writ of Error from the United States

Circuit Court for the Western District of

Washington, Jforthern Division

BRIEF OF PLAINTIFFS IN ERROR

STATEMENT OF FACTS.

The plaintiff sued the defendants in this action

to recover $77,500.00, being the amount claimed to

be unpaid on a contract for the sale of certain cor-

porate stock. The action was begun and service had



upon the defendants in Septem])er, 1908. An amend-

ed eomplaint was served January 12, 1909, to which

defendants served an amended ansAver and eounter-

elaim Aj)ril 5, 1909. An amended reply was served

September 27, 1909, to which a motion to strike was

addressed, which was allowed October 16th, 1909,

the case being then brought to issue. Subsequently

the defendants by leave of Court dismissed their

counterclaim without prejudice.

On December 23rd, 1909, the defendants made

proper application to the Court for leave to file a

supplemental answer in form as follows:

IN THE UNITED STATES CIRCUIT COURT
FOR THE WESTERN DISTRICT OF WASH-

INGTON, NORTHERN DIVISION.

LESTER W. DAVID,

Pl(U)}t}ff,

— vs.

No. 1721.

EDWARD F. SWIFT, ANDREW
D. DAVIDSON, ALEXANDER
D. McRAE and PETER JAN-
SEN, Befoulants.

SUPPLEMENTAL ANSWER.

Come now the defendants and by leave of court

first obtained file herein their supplemental answer

to the complaint herein showing facts, which have

occurred since the former answer was filed herein,

and alleges:



I.

Tliat on to-wit, the 4tli day of Depeml>er, A. D.

1909, in an action then pending in the Supreme Court

of the Province of British Cohimbia, Dominion of

Canada, sitting at Vancouver, said court being a

court of record of common law jurisdiction, in whicli

action these defendants were the plaintiffs, and the

plaintiff herein was defendant, and in which action

the said court had jurisdiction over the persons of

all of the parties and jurisdiction over the subject

matter, and which action was commenced before this

action was commenced, and in which action the de-

fendant therein, plaintiff in this action, had filed his

counterclaim seeking to recover from these defend-

ants, ])laintiffs in that action, on the same facts and

the same cause of action set up and alleged by the

plaintiff in this complaint in this action, and upon

which he seeks to recover herein, a judgment was

duly given and rendered and entered in favor of said

Lester W. David, plaintiff herein, and defendant in

said action, wherein and whereby it was ordered and

adjudged that the complaint of the plaintiffs in said

action should be dismissed, with costs (these defend-

ants by their said complaint in said action seeking to

recover on the same facts and the same cause of action

pleaded by them in this action), and wherein and

whereby it was further ordered and adjudged that

the defendant in said action, to-wit, said Lester W.

David, do recover against the plaintiffs in said action,



to-wit, those (lefeiulants, on his counter chiini the sum

of .$77,500.00, with interest and costs, the amount of

the recovery })eing the same as is prayed for by the

said Lester W. David in his complaint in this action,

which said judgment as so entered was and is in the

words and figures following, to-wit:

IN THE SUPREME COURT OF BRITISH
COLUMBIA.

l^ETWEEN:
EDWARD F. SWIFT, ANDREW D.

DAVIDSON, ALEXANDER D. Mc-

RAE and PETER JANSEN,
PJaiutiffs.

—and

—

LESTER W. DAVID, Befoidauf.

BEFORE THE \ Saturday, the ith

HONOURABLE day of December,

MR. JUSTICE MORRISON. \ 1909.

This action coming on for trial on the 3rd day of

December, 1909, before this Court at the City of Van-

couver, B. C, in the presence of Mr. E. P. Davis, K.

C, and Mr. J. W. Pugh of counsel for the plaintiffs,

and Mr. E. V. Bodwell, K. C, and Mr. R. L. Reid,

K. C, of counsel for the defendant, upon having read

the pleadings and w^hat w^as alleged by counsel afore-

said this Court was pleased to direct this action to

stand over for judgment and the same coming on this

day for judgment:

THIS COURT DOTH ORDER AND AD-
JUDGE that this action ])e and the same is liereliv



dismissed with costs to he paid by the plaintiffs to

the defendant forthwith after taxation hereof:

AND THIS COURT DOTH FURTHER OR-

DER AND ADJUDGE that the defendant do re-

cover against the plaintiff on his counter claim the

sum of $77,500.00 with interest on $25,000.00 thereof

at five per cent, per annum from the 1st da,y of March,

1908, to judp;'ment and with interest on $52,500.00

from the 8th day of Feljruary, 1908, until judgment

at the rate of six and one-half per cent, per annum,

together with costs to be paid by the plaintiffs to the

defendant forthwith after taxation. Item "D" of

the counter claim for interest on $50,000.00 at the

rate of seven per cent, per annum from the 8th day

of February, 1908, to the 7th day of March, 1908,

is to stand over for decision by this Court at a later

date on application of the defendant herein. ExecTi-

tion on the counterclaim to be stayed for ten days and

afterw^ards pending appeal if the plaintiffs do within

the said space of ten days or such further time as

may be allowed by the Court or a Judge, give notice

of appeal herein to the next sitting of the Court of

Appeal and also give security to the satisfaction of

the Registrar for the payment of the amount for

which judgment is given on the counterclaim herein.

BY THE COURT
"A. B. POTTENGER,"

District Registrar.

That thereafter and on to-wit, the 6th day of De-

cember, 1909, these defendants, plaintiffs in said ac-

tion, did appeal to the Court of Appeal of British
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rohiml)ia from so miu-h of said Judgment as dismiss-

ed their complaint in said action ; that no appeal was

taken from the judgment so rendered and given in

favor of said David on his counter claim in that

action, and that said judgment so rendered and given

in favor of said David and against these defendants

in said action, is still in full force and effect, and has

not l)een appealed from or in any Avay vacated or an-

nulled; that said judgment on said counter claim of

said David in said action was rendered and given

on the merits, was between the same parties as is

this action, was upon the same cause of action, and

upon the same facts, which are pleaded by the plain-

tiff in this action in his complaint herein, and that

said judgment was and is conclusive between tlie par-

ties to that action, and the parties to this action, on

said cause of action; that the notice of appeal given

by these defendants as aforesaid was and is in the

Avords and figures following, to-wit

:

IN THE SUPREME COURT OF BRITISH
COLUMBIA.

BETWEEN:
EDWARD F. SWIFT, ANDREW D.

DAVIDSON, ALEXANDER D. Mc-

RAE and PETER JANSEN,
Plaintiffs

(Appellants)

—and

—

LESTER W. DAVID, Defendant

(Respondent)
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NOTICE OF APPEAL.

TAKE NOTICE That the above named plaintiffs

hereby appeal to the Court of Appeal from the judg-

ment of the Honorable Mr. Justice Morrison pro-

nounced herein on the 4th day of December, 1909,

dismissing the plaintiff's action.

AND TAKE NOTICE That the said Court of

Appeal will be moved at the law courts, Bastion

Square, Victoria, on Tuesday, the 4th day of Janu-

ary, 1909, at the hour of eleven o'clock in the fore-

noon or so soon thereafter as the Court may sit and

counsel can be heard by counsel on behalf of the

above named Plaintiffs for an order setting aside the

judgment and granting a new^ trial on the following

among other grounds

:

1. That the said judgment is contrary to law.

2. That the covenant for arbitration in the

agreement in question in the said action did not con-

stitute a condition precedent to the Plaintiff's right

to l)ring action for shortage in the quantity of timber

referred to in the said agreement.

3. That the covenant to repay and the covenant

to refer in the said agreement are independent and

collateral covenants.

Dated the 6th day of December, 1909.

D. G. MARSHALL,
Solicitor for the Plaintiffs.

To D. S. Walllu'idge,

Solicitor for the Defendant.

That sul)sequently these defendants, plaintiffs
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ill said action, on the demand and rcqiiiremont of

said David, did give security to the satisfaction of

the registrar for the payment of said judgment, in

all respects as required hy the terms of said judg-

ment, which security was approved and accepted l^v

the said David, and was filed in said court, and is

now in full force and effect, and which security was

given by undertaking in the form, Avords and figures

following, towit

:

IN THE SUPREME COURT OF BRITISH
COLUMBIA.

BETWEEN:
EDWARD F. SWIFT, ANDREW D.

DAVIDSON, ALEXANDER D. Mc
RAE and PETER JANSEN,

Plaintiffs,

—and

—

LESTER W. DAVID, Defendant.

WE HEREBY UNDERTAKE to pay the

amount of the judgment on the counter claim herein,

pursuant to the terms of the judgment dated the 4th

day of December, 1909, a copy of which is attached

hereto, within ten days after the judgment of the

Couil; of Appeal on the appeal taken herein has l^een

rendered unless the said judgment of the Court of

Appeal be such as to disentitle the defendant to re-

ceive payment of such amount, or an order l)e made
by such Court of Appeal ordering the amount on the

said judgment and said counter claim not to ])e paid

over.



Dated this 20th (hiy of December, A. D. 1909.

"THE CANADIAN BANK OF COMMERCE"
By its attorne.y,

(Sgd) H. H. MORRIS.
"THE CANADIAN BANK OF COMMERCE"

By its attorney,

WM. MURRAY.
To Messrs. Bowser, Reid & Wallbridge,

Defendant's Solicitors.

That under the law of British Columl)ia and the

rules, practice and procedure of the courts of British

Columbia, no judgment can be rendered by the Court

of Appeal reversing or modifying the said judgment

so given in favor of said David, and against these

defendants, or affecting the same other than to ex-

tend the time within which the same shall be paid,

and staying proceedings for the collection thereof for

a specified time, so that in legal effect and according

to the law of British Columbia, and the rules, prac-

tice and procedure of the Courts of British Colum-

])ia, the said security is for the absolute and uncon-

ditional payment of said judgment at or before such

time as may lie fixed Ijy the court in said action.

II.

In addition to the security aforesaid, the pay-

ment of said judgment is further secured to the said

David l)y the stock of the Fraser River Saw Mills,

Limited, still held in escrow ])y the Bank of Mont-

real of New Westminster, British (Vluml)ia, of

which at least 1,000 sliares is still so held in escrow.



10

niidor i\w terms of tbo agreement ])lead('d hy the

]»laintiff in his complaint herein.

WHEREFOHE These defendants pray tliat no

fnrther proeeedings be had or taken in this action

on phiintiff's said complaint, and fnrther pray that

said complaint herein be dismissed.

GHAS. F. MUNDAY,
Attorney for Defendants.

UNITED STATES OF AMERICA,^
DISTRICT OF WASHINGTON. \

^^'

OHAS. F. MUNDAY, Being first duly sworn,

on oath says : That he is the attorney for the defend-

ants above named; that he makes this verification

on their behalf, said defendants being ont of the Dis-

trict of Washington; that he has read the foregoing

supplemental answer, knows the contents thereof,

and ])elieves the same to be true.

CHAS. F. MUNDAY.
Subscribed and sworn to before me this 23rd

day of December, A. D. 1909.

CLIFFORD J. ANDRUSS,
Notary Pu])lic in and for the State of Washing-

ton, residing at Seattle.

Objection to the granting of such leave ])eing

made, the Court refused to allow such supplemental

answer to be filed—on the ground that the facts there-

in pleaded, if proven, would not constitute a good

plea in abatement or in bar to this action.

The Court in refusing leave to file the supple-

mental answer, treated the objection thereto as a

demurrer and refused leave on the oround tliat if
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leave were granted and the supplemental answer

filed, a demurrer thereto or an objection to the ad-

mission of evidence of the facts pleaded would be

sustained.

For the purposes of this argument it must ])e

assumed that all the facts well pleaded in said sup-

plemental answer are true.

ASSIGNMENT OF ERROR.

The several assignments of error filed upon suing

out the writ of error herein, may all be resolved into

one—that the court erred in refusing leave to the

plaintiffs in error to file their supplemental answer.

ARGUMENT.

The facts alleged in said supplemental answer

are substantially these

:

An action was commenced in the Supreme Court

of British Columbia, sitting at Vancouver, by the

defendants in this action, Swift, et al., against the

plaintiff in this action, David, said action having

lieen commenced before this action was commenced.

In that action David filed his counter claim seeking

to recover against Swift et al. on the same facts and

same cause of action alleged in his complaint in this

action. That judgment was rendered on said coimter

claim as prayed. That the complaint of Swift et al.

was at the same time dismissed. That Swift et al.

appealed from the judgment dismissing their com-

plaint, but not from the judgment in favor of David

on his counter claim.
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That Swift et al., u])on the demand and require-

ment of David, gave security for the payment of the

judoinent recovered by David, which security was

approved and accepted by said David.

That under the law of British Columbia and the

rules and practice of its courts, no Judgment could

be rendered by the Court of Appeal rcA'ersing or

modifying David's judgment or in any w^ay affecting

the same, other than to postpone the time when the

same should ])e paid—such security being in effect

for the a})Solute and unconditional payment of said

judgment.

Said supplemental answer further alleged that

the judgment in favor of David w^as further secured

by the deposit in the Bank of Montreal at New West-

minster, British Columbia, of at least 1,000 shares

of the stock forming the subject matter of the in-

de])tedness sued upon, and for the purchase price

of which David sues herein, which stock had ])een

deposited under the agreement set out in the com-

plaint in this action.

Plaintiffs in error respectfidly contend that the

facts pleaded in said supplemental answer constitute

a complete bar to David's right to recover in this

action.

This is not a case of pleading another action

pending in abatement, but in effect is pleading a

prior judgment and satisfaction thereof, in bar.

The law governing in this case is well laid down
in the following decisions:

In Lawrcuce vs. Bewin fiton, 6 Bissell 44 (Fed-
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oral Cases No. 8141), it was held that the pendency

of a suit in a court of general jurisdiction in another

state, in which property sufficient to satisfy the de-

mand had been attached, was a bar to a second suit

in the Circuit Court, and that the rule that the pend-

ency of an action in a foreign jurisdiction is not

pleada))le in abatement does not apply where the

plaintiff has secured his debt by attachment in such

action.

The facts in this case are even stronger to sup-

port this rule, for it appears by the allegations of

the supplemental answer that plaintiff's claim was

reduced to judgment in the foreign jurisdiction and

full payment of such judgment secured, while in

the case cited no judgment had been recovered in

the foreign action.

In Douglass vs. Phoenir hisurancc Company of

Brooklyn, 38 Northeastern Reporter, 938, it was held

that while the pendency of a suit in personam in one

state is not, according to the general rule, pleadable

in abatement of a suit subsequently commenced in

another state ]:>etween the same parties on the same

cause of action, the recovery of a judgment in one

of the actions would be allowed to be set up in bar

of the further prosecution of the other.

This case apparently holds that such judgment

could ]3e pleaded in bar, without reference to the

question as to AAdiether the payment of such judgment

liad been secured.

In Oneida County Bank vs. Herhender, ef ah, \

Northeastern Reporter 332, it Avas held that a recov-
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cry in (nie action might he pleaded to the further

eontinnanee of the other. No question as to whether

payment of the judgment had heen secured appears

to have l)een considered.

That the judgment set up in the supplemental

answer was rendered in the Court of a foreign comi-

try, is not material, the conclusiveness of such a

judgment being very clearly upheld by many well

considered cases.

In this case the supplemental ansAver alleged not

only the recovery of judgment in the Supreme Ooui't

of British Columbia, but what in effect amounted to

satisfaction thereof, by the giving of security for

its payment—which security was for the absolute

and unconditional payment of the judgment at the

exjDiration of the stay of execution, the supplemental

answer alleging that according to the laws of Britisli

Columbia and the practice of its courts, said judg-

ment could not be in any way modified or reversed

on the appeal taken by Swift et al. from the judgment

dismissing their complaint.

In this connection it would have l)een shown

under the allegations of the supplemental answer

that under the laws and practice in British Columbia,

in an action where a counter claim is set up, two

judgments would be rendered, one in favor of plain-

tiff on his complaint, and one in favor of defendant

on his counter claim, each being entitled to tax his

costs, and that an appeal from one of such judgments

would not in any way affect the other.

Except for the stay of execution granted upon
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the securitv given, David could have proceeded to

collect his judgment by execution—notwithstanding

the appeal by Swift et al. from the judgment dis-

missing their complaint.

The rule that a judgment creditor can have but

one satisfaction of his judgment is too well settled

to require argument or citation of authority.

If Swift et al. can now be made to satisfy the

judgment rendered in this action, they will have

l^een required to twice satisfy the same debt.

The reasons supporting the rule laid down in

Lawrence vs. licmington. Federal Oases No. 8141,

above cited, apply with added force to the facts al-

leged in the Supplemental Answer offered in this

case—to allow this case to proceed was to allows the

plaintiffs in error to be harassed and vexed to an

extent wholly lumecessary—David having practical-

ly in hand, all that he could possibly recover in this

action.

It is respectfully submitted that the C-ourt be-

low was in error in refusing leave to the plaintiffs

in error to file their supplemental answer and that

such error was to the manifest injury of the X3lain-

tiffs in error, and that the judgment herein should

lie reversed.

OHAS. F. MUNDAY,
Attornev for Plaintiffs in Error.
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In the United States Circuit Court of Appeals for

the Ninth Judicial Circuit.

No. 1823.

EDWARD F. SWIFT, ANDREW D. DAVID-
SON, ALEXANDER D. McRAE and

PETER JANSEN,
Plaintiffs in Error,

vs.

LESTER W. DAVID,
Defendant in Error.

Upon Writ of Error from the United States Cir-

cuit Court for the Western District of Wash-
ington, Northern Division.

Reply Brief of Plaintiffs in Error.

Plaintiffs in error respectfully call attention to

the following errors in statements of facts occurring

in the brief of defendants in error

:

1. On page 2 it is stated in effect that the issues

in this case were made up upon the filing of the re-

ply, September 27, 1909.

A motion was made to strike from this reply

(Transcript of Record, page 35), which motion was

granted, October 16, 1909 (Transcript of Record,

page 36). So that the case was not really at issue

until that date.

2. On page 6 it is stated that "after the issues

had been made up in this case the plaintiff (David)

happened to visit Vancouver, B. C, and was there

served with process in an action instituted there."



There is absolutely nothing in the record in this

case to support this statement, and the same is un-

true. Service was made on David in Vancouver long

before issues were made up in this case. The ac-

tion in the court at Vancouver, B. C, was begun be-

fore this action was begun. (Transcript of Record,

pages 47 and 72.)

3. On jDages 7 and 8, counsel for defendant in er-

ror undertakes to state the effect of the supersedeas

bond given in the action in the court at Vancouver,

B. C. The bond is set out at length in the supple-

mental answer (Transcript of Record, pages 52-78),

and the legal effect of said bond under the law of

British Columbia and the rules of practice and pro-

cedure of the Courts of British Columbia is set out

in said supplemental answer, (Transcript of Rec-

ord, pages 53-78.)

The action of the Circuit Court here comi)lained

of, being in effect the sustaining of a demurrer to the

supplemental answer, these allegations for the pur-

poses of this writ of error must be taken as true.

4. On page 8 it is stated that before the action

was commenced in British Columbia, these plaintiffs

in error had filed their counterclaim in this action.

This is untrue, and totally ignores the allegation

of the supplemental answer that the action in Brit-

ish Colmnbia was coimnenced first.

5. On page 8 it is stated that the British

Columbia court refused to stay proceedings in that

court, after the issues in this case had been made

up, and although that court knew of the pendency

of the proceedings in the Circuit Court.
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There is absolutely no justification for this state-

ment. There is nothing whatever in the record here

upon which to make such statement. Further state-

ments along the same line are made on pages 8 and

9—all wholly unsupported by anything in the record.

6. The contention of defendant in error on pages

9, 14 and elsewhere in his brief, that plaintiffs in

error are not prosecuting this writ of error in good

faith, but wholly for delay, is a product of a too vivid

imagination on the part of counsel for defendant in

error, and is untrue in point of fact.

7. On page 11 it is stated that the sufficiency of

the bond given by the Canadian Bank of Commerce

was never submitted to Mr. David—that he had noth-

ing to do with the approval of the bond, or anything

to say as to the solvency of the surety or the condi-

tions of the bond or security.

There is absolutely no basis in fact or in the record

for any of these statements. The supplemental an-

swer alleges specificall}^ that the bond was given on

the demand and requirement of David, and that the

security was apjDroved and accepted by David. The

only conclusion anyone can arrive at, to the credit of

counsel who wrote the brief for defendant in error,

is that he failed to read the record in this case.

8. On pages 13 and 14, attention is particularly

called by counsel for defendant in error to the fact

that before the plaintiff was ever served with pro-

cess in the Canadian court "this action * * * "

was pending, "and the issues had been made up."

Again we must conclude that counsel for defend-

ant in error never read the record in this case before



writing his brief, for there is nothing in the record

to justify this statement.

9. Again, on page 14, it is stated that the tran-

script of the proceedings of the Canadian court as

contained in the supplemental answer offered does

not show any security given for that judgment that

was ever approved by David.

This wholty ignores the positive allegation of the

supplemental answer that the security was given on

the demand and requirement of David, and was ap-

Xiroved and accepted by him.

10. Defendant in error complains on page 15 that

these plaintiffs in error dismissed their counter-

claim in the Circuit Court, and in effect says that

after withdrawing the counterclaim they went into

the foreign jurisdiction and instituted proceedings

there.

Again, the allegation of the supplemental answer,

that the action was commenced in Vancouver before

this action was begun is ignored. The plaintiffs in

error had the undoubted right to dismiss their coun-

terclaim. The proper place to try this case was in

Vancouver. The whole subject matter was there.

The stock, for the price of which David is suing, is

there, in the Bank of Montreal, New Westminster,

B. C. (see page 3 of Transcript of Record) ; the

timber lands involved are all in British Columbia

;

the witnesses were all there—whether or not there

was a shortage of timber had to be determined ac-

cording to the laws and customs of British Colum-
bia—the whole controversy was there. These plain-

tiffs in error brought their action there before thev
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were ?iied in the Circuit Court. It only happened

that being temporarily in Washington they were

served with process in this action.

Furthermore, attention is called to the fact that

David voluntarily submitted his demand to the court

in British Columbia by filing his counterclaim in

that action, took his judgment there in that action,

demanded and required that payment of that judg-

ment should be secured there, and accepted and ap-

proved the security which he required these plain-

tiffs in error to give there.

Why should he be allowed to harass and vex these

parties by further litigation at additional cost ? For

what good purpose can he call upon the courts of this

jurisdiction, when upon his own voluntary act and

demand he has already secured all that he can secure

in this action? To all intents and purposes his judg-

ment has been satisfied. Suppose, instead of giving

a bond for supersedeas in the Vancouver court, these

plaintiff's in error had paid into the registry of that

court the amount of the judgment in cash, and then

the court had impounded the cash pending the ap-

peal; the judgment would have been satisfied. Yet

that is exactly the legal effect of what was done; no

possible change could be made in his judgment by

the appeal. The only effect of the appeal was to

postpone the day when he could draw down his

money—just the same effect exactly as would have

resulted had the cash been paid into court.

The case of Lmvrence vs. Remington, 6 Bissell, 44,

cited in the opening brief of plaintiffs in error, did

not hold that the plea interposed was only a plea in



abatement, as counsel for defendant in error says on

page 11 of his brief; but held the plea to be in bar.

That case is exactly in point here, and goes further

even than it is necessary for this court to go.

The cases by defendant in error are not at all in

point. The question of the effect of a foreign judg-

ment is not the question here, any more than it was

in Laivrence vs. Remington, supra. The point we

make is that the supplemental answer sets up facts

which in legal effect amount to a plea not only of a

foreign judgment, but of satisfaction thereof, and all

the cases hold that to be a good plea in bar.

It is respectfully submitted that the judgment

should be reversed.

CHAS. F. MUNDAY,
Attorney for Plaintiffs in Error.
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Names and Addresses of Counsel.

ELMER E. TODD, Esq., United States District

Attorney for Plaintiff,

Room 314 Federal Building, Seattle, Wash-

ington.

CHAS. T. HUTSON, Esq., Assistant United States

District Attorney for Plaintiff,

Room 314 Federal Building, Seattle, Wash-

ington.

FRED H. LYSONS, Esq., Attorney for Defendant,

420-421 Bailey Building, Seattle, Washing-

ton.

WILL H. THOMPSON, Esq., Attorney for Chin

Kee and Gon Quay, Bondsmen,

409 Colman Building, Seattle, Washington.
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3611.

UNITED STATES OF AMEEICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Indictment.

May Term, 1908.

The Grand Jurors of the United States, chosen,

selected and sworn, in and for the Northern Division

of the Western District of Washington, upon their

oaths present

:

That heretofore, to wit, on the 23d day of Decem-

ber, in the year of our Lord one thousand nine him-

dred and seven, one Ah Fook late of said Northern

Division of the Western District of Washington, and

within the jurisdiction of this Court, then and there

fraudulently, wilfully, knowingly, unlawfully and

feloniously did import, smuggle and clandestinely

bring into the United States of America, from a for-

eign port and place, to wit, China, certain merchan-

dise of foreign manufacture, to wit, one hundred

yards of manufactured silk, the said silk then and

there being subject to duty by law and the duty

thereon not having been paid or secured to be paid

to the United States, as aforesaid, without making

any report to the Collector of Customs for the Dis-
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trict of Puget Sound, or to any officer of the cus-

toms, contrary to the form of the Statutes in such

case made and provided, and against the peace and

dignity of the United States of America.

COUNT II.

And the Grand Jurors aforesaid, upon their oaths

aforesaid, do further present

:

That heretofore, to wit : On the 23d day of Decem-

ber, in the year of Our Lord One Thousand Nine

Hundred and Seven, one Ah Fook, late of the said

Northern Division of the Western District of Wash-

ington, did then and there knowingly, fraudulently,

unlawfully, wilfully and feloniously receive, conceal,

buy, sell and facilitate the transportation, conceal-

ment and sale of certain merchandise of foreign

manufacture, to wit, one hundred yards of manufac-

tured silk, after the said manufactured silk had been

smuggled and clandestinely brought into the United

States without the duty thereon having been paid or

secured to be paid to the United States, the said

manufactured silk being then and there subject to

duty by law ; that the said manufactured silk, prior

to the time when the said Ah Fook did receive, con-

ceal, buy, sell and facilitate the transportation, con-

cealment and sale thereof, as aforesaid, had been

fraudulently, knowingly, wilfully, unlawfully and

feloniously imported, smuggled and clandestinely

brought into the United States of America, in the

said District of Puget Sound, at the time aforesaid,

from China, a foreign country by some person or

persons unknown to the Grand Jurors, without the

duty thereon having been paid or secured to be paid
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to the United States, the said manufactured silk be-

ing then and there subject to duty by law, and with-

out any report having been made to the Collector of

Customs, or to any officer thereof for the District

of Puget Sound, of the importation of said manufac-

tured silk; he, th€ said Ah Fook, at the time he did

receive, conceal, bu}-, sell, and facilitate the trans-

portation, concealment and sale of said manufactured

silk, well knowing that the same had been imported,

as aforesaid, into the United States contrary to law,

contrarj^ to the form of the Statute in such case

made and provided, and against the peace and dignity

of the United States of America.

ELMER E. TODD,
United States Attorney.

FREDEEIC G. DORETY,
Assistant United States Attorney.

Foreman of the Grand Jury.

Witnesses examined before Grand Jury

:

W. F. DONLAN.
W. M. ZIMMERMAN.

[Endorsed] : Indictment for Violation Sec. 3082^

Smuggling. A True Bill. Ben W. Barnes, Fore-

man Grand Jury.

Presented to the Court by the Foreman of the

Grand Jury in open court, in the presence of the

Grand Jury, and filed in the U. S. District Court,,

June 2, 1908. R. M. Hopkins, Clerk.
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In the District Court of the United States for the

Western District of Washington, Northern

Division.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Affidavit of Identity of Defendant.

United States of America,

State of Washington,

County of King,—ss.

Chin Kee, being first duly sworn, on his oath de-

poses and says : That he is one of the sureties on the

bail bond of the defendant herein and is one of the

petitioners herein for leave to withdraw from said

bond.

That he has read the statutory declaration of Tse

Foo Shang made under oath at Victoria, Hongkong,

November 5, 1909, before H. L. Dennys, a Notary

Public, and has examined the photograph thereto at-

tached, purporting to be the photograph of Tse Kam
Fook, knoT^Ti also as Tse A. Fook.

Affiant further says that during the lifetime of the

said Tse Kam Fook, known also as Tse A. Fook, af-

fiant was personall}^ acquainted with him and recog-

nizes the said photograph attached to said declara-

tion as the photograph of the said Tse A. Fook.
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Affiant further says that the said defendant signed

as a seaman on said steamship '^Shawmut" under the

name of Tse Ah Fook, which fact has been heretofore

verified b}^ the Immigration officials at the port of

Seattle.

Affiant further sa^^s that the said declaration has

been received bj^ him since the making and filing of

affiant's former affidavit herein; the said declaration

having been received by affiant at Seattle, on Decem-

ber 13, 1909.

CHIN KEE.

Subscribed and sworn to before me this 15th day

of December, 1909.

[Seal] FRED H. LYSONS,
Notary Public in and for the State of Washington,

Eesiding at Seattle therein.

Service of copy hereof together with copy of decla-

ration referred to therein admitted this 14th day of

December, 1909.

ELMEE E. TODD,
U. S. Attorney.

[Endorsed] : Affidavit of Identity of Defendant.

Filed in the U. S. District Court, Western Dist. of

Washington. Dec. 20, 1909. E. M. Hopkins, Clerk.
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[Transcript of Proceedings Had Before the United

States Commissioner.]

United States of America,

Western District of Washington,—ss.

UNITED STATES OF AMERICA
vs.

AH FOOK.

Charge. Violation Section 3082.

Before me, James Kiefer, a United States Commis-

sioner, in and for the Western District of Washing-

ton, complaint and affidavit was made on this 23d day

of December, 1907, charging in substance that on or

about the 23d day of December, 1907, at Seattle, in

said District, the defendant, Ah Fook, in violation of

Section 3082, Eevised Statutes of the United States,

unlawfully brought into the United States goods of

foreign growth and manufacture, to wit, silk manu-

factured in China of the value of about $100.00, on

which the duty imposed by law was not paid, he, the

said Ah Fook, well knowing said duty was due and

unpaid.

December 23, 1907, issued warrant to C. B. Hop-

kins, United States Marshal, returnable before me.

December 23, 1907, warrant returned endorsed as

follows: "Received this warrant on the 23d day of

December, 1907, at Seattle, and executed the same by

arresting the within named Ah Fook at Seattle, on

the 23d day of December, 1907, and have his body now

in Court as within I am commanded. C. B. Hopkins,
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United States Marshal per Fred M. Lathe, Deputy.

23d da}- of December, 1907."

December 23, 1907, issued subpoena for the follow-

ing witnesses on behalf of the U. S. : F. P. Loftus and

William Donlan.

December 23, 1907, said subpoena was returned en-

dorsed as follows : "Eeceived this writ December 23,

1907, and on or before December 23, 1907, served the

same on the within named F. P. Loftus and William

Donlan. C. B. Hopkins, U. S. Marshal, by Fred M.

Lathe, Deputy."

December 23, 1907, defendant was brought before

me, the said Commissioner, at my office in the City of

Seattle, in said District, b}- Fred M. Lathe, Deputy

U. S. Marshal, and the complaint was then and there •

read and fully explained to the said defendant, who

thereupon, for plea, said he is "not guilty" as charged

in said complaint.

And thereupon, in preliminary trial to determine

whether there exists probable ground to believe the

defendant guilty as charged, the following witnesses

were sworn and examined on the part of the plaintiff,

F. P. Loftus and William Donlan.

And from the evidence it appearing to me, the Com-
missioner, that the laws of the United States have

been violated, as charged in the complaint and that

there is probable cause shown to believe the defend-

ant guilty of the alleged offense, it was ordered that

he give bond in the sum of seven hundred and fifty

dollars ($750.00) for his appearance before the

United States District Court in and for the Western

District of Washington, to be held on the 1st Tuesday
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in May, 1908, at Seattle, to ans\Yer said charge, and

that in default of same he stand committed.

And the folloA^ing witnesses were recognized to ap-

pear at said term of Court : F. P. Loftus and William

Donlan.

And the defendant failing to give said bond, was

committed to the jail of King Count}^, Washington,

there to remain until discharged by due course of law,

as further evidenced by the return on said Mittimus,

which is as follows: "Received this Mittimus with

the within named prisoner, on the 23d da}^ of Decem-

ber, A. D. 1907, and on the same day I committed said

prisoner to the custody of the jail keeper named in

said Mittimus, with whom I left at the same time a

certified copy of this Mittimus. Dated December 23,

1907, C. B. Hopkins, U. S. Marshal, Western Dis-

trict of Washington. B_y Fred M. Lathe, Deputy."

December 31, 1907, the said defendant gave bond in

the said sum of seven hundred fifty dollars ($750.00)

for his appearance at the said time and place, with

Chin Kee and Gon Quoy as sureties thereon.

Commissioner's fees, $10.70.

United States of America,

Western District of Washington,—ss.

I hereby certify that the foregoing is a true and

correct transcript of all the proceedings had before

me in the case of the United States vs. Ah Fook as

the same appears upon my docket No. 5, at page 281.

Witness my hand and official seal at Seattle, in

said District, this 6th day of January, 1908.

[Seal] JA^IES KIEFES,
United States Conmiissioner.
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[Amdavit of F. P. Loftus.]

Before James Kiefer, United States Commissioner,

in and for the Western District of Washington.

UNITED STATES OF AMERICA
YS.

AH FOOK.

Violation of Section 3082.

United States of America,

Western District of Washington,—ss.

F. P. Loftus, being first duly sworn according to

law, deposes and says:

That he is and was at all times hereinafter men-

tioned a duly appointed, qualified and acting inspec-

tor of customs of the United States, stationed at

the port of Seattle; that at the port of Seattle, on

the 23d day of December, 1907, in said District, one

Ah Fook unlaW'fuUy, knowingly and feloniously im-

ported and brought into the United States certain

merchandise of foreign growth and manufacture, to

wit, silk goods manufactured in China of the value of

about $100.00, which were then and there subject to

duty and upon which the duty had not been paid.

Affiant further says that the said Ah Fook did in

the District aforesaid, on the 23d day of December,

1907, unlawfully and knowingly have in his posses-

sion and facilitate the sale, transportation and con-

cealment of certain silks manufactured in China

upon which the duty had not been paid, he, the said

Ah Fook, then and there knowing the said merchan-
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dise to have been imported contrary to law, and

knowing that the duty had not been paid thereon.

F. P. LOFTUS.

Subscribed and sworn to before me this 23d day of

December, 1907.

[Seal] JAMES KIEFER,
U. S. Commissioner,

[Warrant to Apprehend Ah Fook.]

The President of the United States of America, to

the Marshal of the United States for the West-

ern District of Washington and to his Deputies,

or any or either of them

:

WHEREAS, F. P. Loftus, has made complaint in

writing und^r oath before me, the undersigned, a

United States Commissioner for the Western Dis-

trict of Washington, charging that Ah Fook, late of

County, in the State of , did, on or

about the 23d day of December, A. D. 1907, at Seattle,

Washington, in said District, in violation of Section

3082 of the Revised Statutes of the United States,

unlaw^fully import and bring into the United States

goods of foreign growth and manufacture, to wit,

silk of the value of $100.00, on which the duty had

not been paid and on which he knew the duty had not

been paid, contrary to the form of the statute in such

cases made and provided, and against the peace and

dignity of the United States of America.

NOW, THEREFORE, YOU ARE HEREBY
COMMANDED, in the name of the President of the

United States of America, to apprehend the said Ah
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Fook wherever found in your District, and bring Ms

body forth^Yitll before me or any other Commissioner

having jurisdiction of said matter to answer the said

complaint, that he ma^"- then and there be dealt vdih

according to law for th€ said offense.

Given under my hand and seal this 23d da3^ of De-

cember, A. D. 1907.

[Seal] JAMES KIEFER,
United States Commissioner as aforesaid.

Endorsed on back

:

RETURN.
Received this warrant on the 23d da^^ of Dec. 1907,

at Seattle, Wash., and executed the same by arrest-

ing the within named Ah Fook, at Seattle, Wash., on

the 23d day of Dec, 1907, and have his body now in

Court, as within I am conmianded.

C. B. HOPKINS,
U. S. Marshal.

Per Fred M. Lathe,

Deputy.

23d day of Dec, 1907.

[Subpoena for Appearance of F. P. Loftus and

William Donlan.]

United States of Anaerica,

Western District of Washington,—ss.

The President of the United States of America, to

the Marshal of the Western District of Wash-

ington, Greeting:

You are hereby conmianded to sunmaon F. P. Lof-

tus and Wm. Donlan, if thev be found in your baili-
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wick, to be and appear before me, James Kiefer, a

United States Commissioner for the Western Dis-

trict of Washington, aforesaid, at my office, 527

Colman Bldg., on the 23d day of December, 1907, at

3:30 o'clock P. M., to give testimony, and the truth

to say, in a cause pending before me, wherein the

United States is complainant and Ah Fook defend-

ant.

In behalf of the U. S. of America,

Hereof fail not, under the penalty of the law, and

have you then and there this writ.

Given under my hand, this 23d day of December,

A. D. 1907.

[Seal] JAMES KIEFER,
United States Commissioner as Aforesaid.

MARSHAL'S RETURN.
(On Original Writ Only.)

Received this writ Dec. 23, 1907, and on or be-

fore Dec. 23, 1907, served the same on the within-

named F. P. Loftus and Wm. Donlan, by leaving a

certified copy thereof with each of them personally;

and on the within named , by leaving such

copy at the usual place of residence of each of them.

The other person within named not found.

Marshal's fees and costs on this writ, $1.00.

C. B. HOPKINS,
U. S. Marshal.

!

' By Fred M. Lathe,

^
.: Deputy.
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[Mittimus.]

United States of America,

Western District of Washington,—ss.

The President of the United States of America, to

the Marshal of the Western District of Wash-

ington, and to the Keeper of the Jail of King,

in the State of Washington, Greeting:

WHEREAS,. Ah Fook has been arrested upon the

oath of F. P. Loftus for having, on or about the 23d

day of December, 1907, in said District, in violation

of section 3082 of the Revised Statutes of the United

States, unlawfully brought into the U. S. goods of

foreign growth and manufacture on which the duty

was not paid.

And, after an examination being this day had by

me, it appearing to me that said offense had been

committed, and probable cause being shown to be-

lieve said Ah Fook committed said offense as

charged, I have directed that said Ah Fook be held

to bail in the sum of $750.00 to appear at the first

day of the next term of the District Court of the

United States for the Western District of Wash., at

Seattle, and he having failed to give the required

bail

:

NOW THESE ARE, THEREFORE, in the name

and hy the authority aforesaid, to command you, the

said Marshal,' to commit the said Ah Fook to the

custody of the keeper of said jail of King County

and to leave with said jailer a certified copy of this

writ; and to conunand you, the keeper of said jail

of said county, to receive the said Ah Fook prisoner
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of the United States of America, into your custody,

in said jail, and Mm there safely to keep until he be

discharged by due course of law.

IN WITNESS WHEREOF, I have hereto set my
hand and seal at my office in said District, this 23d

day of Dec, A. D. 1907.

[Seal] JAMES KIEFER,
United States Commissioner for said Western Dis-

trict of Washington.

RETURN.
(To be Made on the Original Writ Only.)

Received this Mittimus with the within-named

prisoner, on the 23d day of Dec, A. D., 1907, and

on the same day I committed the said prisoner to

the custody of the jail keeper named in said Mitti-

mus, with whom I left at the same time a certified

copy of this Mittimus.

Dated Dec. 23, 1907.

C. B. HOPKINS,
United States Marshal, Western District of Wash-

ington.

By Fred M. Lathe,

Deputy.

[Recognizance.]

United States of America,

Western District of Washington,—ss.

BE IT REMEMBERED, that on this 31st day of

December, A. D. 1907, before me, a United States

Commissioner for the said Western District of

Washington, personally came Ah Fook, Chin Kee,

and Gon Quoy, and jointly and severally acknowl-
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edged themselves to owe the United States of Amer-

ica the smn of seven hundred and fifty dollars, to be

levied on their goods and chattels, lands and tene-

ments, if default be made in the condition following,

to wit:

The condition of this Recognizance is such, that

if the said Ah Fook shall personally appear before

the District Court of the United States, in and for

the District aforesaid, at Seattle, Wash., on the 5th

day of the present or any future term thereof, and

then and there to answer the charge of having, on or

about the 23d day of December, A. D. 1907, within

said District, in violation of section 3082 of the Re-

vised Statutes of the United States, unlawfully

brought into the United States goods of foreign

growth and manufacture, to wit, about 100 yards of

silk manufactured in China on which the duty im-

posed by law had not been paid, he, the said Ah Fook,

well knowing the said duty had not been paid, and

then and there abide the judgment of the said Court,

and not depart without leave thereof, then this

Recognizance to be void, otherwise to remain in full

force and virtue.

AH FOOK.
CHIN KEE.
GON QUOY.

Taken and acknowledged before me on the day

and year first above written.

[Seal] JAMES KIEFER,
United States Commissioner as Aforesaid.
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United States of America,

Western District of Washington,—ss.

CMn Kee, Gon Quoy, a surety on the annexed

recognizance being dul}^ sworn, deposes and says that

he resides at Seattle, Washington, in the County of

King, in said District, that he is a freeholder in the

county of King, that he is worth the sum of seven

hundred and fifty dollars, over and above all his just

debts and liabilities, in property subject to execu-

tion and sale, and that his property consists of per-

sonal property in King County, Washington,

CHIN KEE,
GON QUOY,

220 Second, So.

(Affiant's signature)

Sworn to and subscribed before me, this 31st day

of December, A. D. 1907.

JAMES KIEFER,
United States Commissioner as Aforesaid.

[Endorsed] : Charge Smuggling. Filed in the U.

S. District Court, Western Dist. of Washington.

Jan. 8, 1908. E. M. Hopkins, Clerk. A. N. Moore,

Deputy. James Kiefer, U. S. Commissioner.
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In the Distinct Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH EOOK,
Defendant.

Order of Reference.

The above-named defendant. Ah Fook, having on

this 16th day of February, 1909, been regularly

called for arraignment under the indictment herein,

and failing to respond to said call, and to appear

in court, the United States Attorney moved that the

bail of said defendant be declared forfeited to the

United States, thereupon Fred H. Lysons, Attorney

for said defendant Ah Fook, informed the Court

that he had been advised that the defendant. Ah
Fook, was dead, and that he would, therefore, move

the Court for an order of reference to take testi-

mony as to the death of the defendant, and the Court

being fully advised in the premises;

It is ordered, that this cause be, and the same

hereby is, referred to A. C. Bo^Miian, Esq., United

States Commissioner, to take the testimony offered

in support of the allegation as to the death of the

defendant, and report the same back to this Court.

Done this 22d day of March, 1909.

C. H. HANFORD,
Judge.
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[Endorsed] : Order to Take Testimony. Filed in

the U. S. District Court, Western Dist. of Washing-

ton. Mar. 22, 1909. E. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Notice of Appearance [for Defendant].

To the Clerk of the Above Court

:

Please enter my appearance as attorney for the

defendant in the above-entitled cause with my con-

sent hereby given that service of papers in said

cause may be made upon me at my office, 420-421

Bailey Building, Seattle, Washington, in said Dis-

trict.

FRED H. LYSONS,
Attorney for Defendant.

[Endorsed] : Notice of Appearance. Filed in the

U. S. District Court, Western Dist. of Washington.

Mar. 27, 1909. R. M. Hopkins, Clerk. W. D. Cov-

ington, Deputy.
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Motion [for Order to Speed the Cause].

Now comes Charles T. Hntson, Assistant United

States Attorney for the Western District of Wash-
ington, and moves the Court for an order to speed

the cause in the above-entitled matter. This motion

is based on the files and records in this cause.

CHARLES T. HUTSON,
Assistant United States Attorney.

Received a copy of the within motion this 6th day

of November, 1909.

FRED H. LYSONS,
Attorney for Defendant.

[Endorsed] : Motion. Filed in the U. S. District

Court, Western Dist. of Washington. Nov. 6, 1909..

R. M. Hopkins, Clerk.
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Notice [of Motion for an Order to Speed the Cause.]

To Fred H, Lyons, Attorney for the Above-named

Defendant

:

You will please take notice that on Monday, the

15th day of November, 1909, at the hour of ten

o'clock, A. M., or as soon thereafter as counsel can

be heard, the plaintiff in the above-entitled cause

will move the above-entitled court for an order to

speed said cause.

Dated at Seattle, Washington, this 6th day of No-

vember, 1909.

ELMER E. TODD,
United States Attorney.

CHARLES T. HUTSON,
Assistant United States Attorney.

Received a copy of the within Notice this 6th day

of November, 1909.

FRED H. LYSONS,
Attorney for Defendant.

[Endorsed] : Notice. Filed in the U. S. District

Court, Western Dist. of Washington. Nov. 6, 1909.

R. M. Hopkins, Clerk.
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In the District Court of the United States for the

Western District of Washington!, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Notice of Hearing [of Petition of Chin Kee and Gon

Quay to Withdraw from Bail Bond].

To Elmer E. Todd, United States Attorney, and

Charles T. Hutson, Assistant United States At-

torney :

Take notice that on Monday, the 22d day of No-

vember, 1909, at the hour of ten o'clock, A. M., or as

soon thereafter as counsel can be heard, the petition

of Chin Kee and Gon Quay for leave to withdraw

from the bail bond of the defendant herein, will be

brought on for hearing and argument in the above-

entitled court.

Dated this 18th day of November, 1909.

WILL H. THOMPSON and

FRED H. LYSONS,
Attorneys for said Petitioners.

Service of copy hereof admitted this 19th day of

November, 1909.

CHAS. T. HUTSON,
Assistant U. S. Attorney.

[Endorsed] : Notice of Hearing. Filed in the

U. S. District Court, Western Dist. of Washington.

Nov. 19, 1909. E. M. Hopkins, Clerk.
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Petition to Withdraw from Bail Bond.

Come now Chin Kee and Gon Qua}^, and respect-

fully represent and show

:

1. That they are the bondsmen on the bail bond

herein of Ah Fook, the defendant.

2. That they have made every eifort and endeavor

to produce the said defendant, Ah Fook, in court to

respond to his indictment herein and stand trial there-

on, but have been unable so to do, and have been

prevented from so doing by the acts of the Govern-

ment of the United States, the plaintiff in this cause.

3. That your petitioners have been informed and

they believe, and upon such information and belief

allege the fact to be, that the defendant. Ah Fook,

is now deceased.

That to substantiate the allegations of this peti-

tion your petitioners have filed herewith, and respect-

fully ask to have considered in connection with this

petition, the affidavit of your petitioner. Chin Kee.

Wherefore, your petitioners respectfully pray that

they may be permitted to withdi-aw from the said
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bail bond herein of the defendant, Ah Fook, and that

said bond be canceled and terminated as to them and

each of them.

WILL H. THOMPSON and

FEED H. LYSONS,
Attorneys for Chin Kee and Gon Quay.

State of Washington,

Count}^ of King,—ss.

Chin Kee, being first duly sworn, on his oath de-

poses and says: That he is one of the petitioners

named in the foregoing petition, and makes this

verification for himself and on behalf of his copeti-

tioner; that he has heard the same read, knows the

contents thereof, and believes the same to be true.

CHIN KEE.

Subscribed and sworn to before me this 18th day

of November, 1909.

[Seal] FEED H. LYSONS,
Notary Public in and for the State of Washington,

Eesiding at Seattle Therein.

Service of cop}^ hereof admitted this 19th day of

November, 1909.

CHAS. T. HUTSON,
Assistant U. S. Attorney.

[Endorsed] : Petition to Withdraw from Bail

Bond. Filed in the U. S. District Court, Western

Dist. of Washington. Nov. 19, 1909. E. M. Hop-

kins, Clerk.
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[Affidavit of Chin Kee.]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

United States of America,

State of Washington,

County of King,—ss.

Chin Kee, being first duly sworn, on his oath de-

poses and ssiys: That he is one of the Sureties on

the bail bond of the defendant herein, Ah Fook;

that at the time of the said defendant's arrest and

of his hearing before the Commissioner of this Court,

at which hearing he was bound over to appear be-

fore the United States Grand Jury, the said de-

fendant w^as a seaman on the steamship "Shawmut,"

plying between the ports of Hongkong, China, and

Seattle, Washington, he having signed the ship's

articles as such, and being thereby legalh^ and

morally bound to continue in his said employment

and return on said vessel upon its sailing from this

port to said port of Hongkong ; that with the consent

of the United States Attorney of this District and

the Government authorities that he might so con-

tinue in his said employment as such seaman, the
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bond herein was given by this affiant and his co-

bondsman to enable the said defendant to retain his

libert}^ and to continne in his said emploj^ment.

That npon the return of said vessel to Hongkong,

the said defendant, Ah Fook, was by the Master of

said vessel, discharged, and his articles of employ-

ment cancelled and terminated, and the said vessel

refused to return him to this port, either as a sea-

man or a passenger, or in any other capacity or at

all; that thereupon the said defendant endeavored

to secure return passage upon other vessels return-

ing from said Hongkong and other ports of China

to this port, but such passage was refused him by

each of said vessels upon the ground, and for the

reason that he could furnish no certificate or other

evidence of his right to return to the United States

;

that the said defendant immediate^ advised your

affiant of the said facts and of his said condition, and

your affiant, accompanied by Ah Fook's attorney

herein, Fred H. Lysons, said Fred H. Lysons acting

also for your affiant and his co-bondsman herein,

visited each of the several steamship offices in this

city and the city of Tacoma, and endeavored to se-

cure passage for the said Ah Fook from the said

port of Hongkong, China, or any other port in China

to the port of Seattle or to some port in the State

of Washington; that your affiant offered to pay and

tendered to each of said steamship companies the

passenger fare for the said Ah Fook from any port

in China to any port in the State of Washington, to-

gether with return fare from this countrj^ to China,

in order to provide for his return passage after his
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trial herein or after the termination of his imprison-

ment in case he should be convicted and sentenced

to imprisonment upon his said trial; that each and

all of said steamship companies refused said offer

and refused to permit the said Ah Fook to embark

upon any of their said vessels, either in the capacity

of seaman, a passenger or in any other capacity or

at all upon the ground, and for the reason that he

had no right to admission to this country as a

passenger and that they could make no business ar-

rangement for his employment as a seaman for a

single trip from a Chinese to an American port with

the certainty or at least the probability that they

would lose the benefit of his services on the return

trip.

That your affiant together with said Fred H.

Lysons continued and persisted in said negotiations

Avith said steamship companies, and said negotia-

tions, together with the negotiations of the said de-

fendant in his effort to procure return passage to

this country, consumed the whole of the spring and

summer of the year 1908 ; that finally one of the said

steamship companies consented to bring said Ah

Fook to this country on condition that they be fur-

nished through the immigration authorities with evi-

dence of his right to land here, or with evidence as to

such a status by him as would enable them to bring

him here as a passenger and land him as such.

That thereupon your affiant with his said attorney

took up negotiations with the United States Im-

migration authorities at this port for the purpose of

securing to the defendant the right to return to
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tins country, and of assuring to said steamship

companies their right to return him to this port;

that the local immigration officials and authorities

asserted that they had no authority themselves to

comply with affiant's request or to insure said de-

fendant's right of return, and upon their recom-

mendation so to do, and upon their assurance that

they would approve the request suggested to affiant

that his said request be submitted to the head of the

Department at Washington, D. C, namely the Hon.

Secretary of Commerce and Labor; that thereupon

and in compliance with said suggestion of said local

immigration officials and in pursuance of his said

effort to return the said defendant into Court to

answer his indictment herein, your affiant 's attorney

in the month of October, 1908, addressed a letter to

the Hon. Secretary of Commerce and Labor in

which he laid before him fully and in detail, all of

the facts necessitating the return of the defendant

herein, and all of said circumstances which had

theretofore and were then preventing his said re-

turn, and requesting the co-operation of the Depart-

ment in the matter, and the consent of the officials to

the said defendant's return, the following being a

copy of said letter:

To the Hon. Secretary of Commerce and Labor,

Washington, D. C.

Sir: At the May, 1908, Term of the United States

District Court for the Western District of Wash-

ington, holding terms at Seattle, Mr. Ah Fook was

indicted by the Grand Jury, charged with the crune

of smuggling silks into this country. Ah Fook was
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at the time employed as steward on the Steamship

"Shawmut," plying between this port and China,

and upon his indictment and arrest he was released

on bond and resumed his said employment. This

employment took him back to China on the Steam-

ship and he was thereafter discharged by the com-

pany in Hongkong. He has been anxious ever since

to return to this country and stand trial on his in-

dictment but has been unable to do so for the reason

that neither the "Shawmut" nor any other steam-

ship will bring him here as a passenger for the

reason that he has no return certificate nor any evi-

dence showing his right to return to this country.

Ah Fook's bondsmen have taken the matter up

with the local immigration officials and the United

States Attorney and they express a willingness to

co-operate with the bondsmen and with Ah Fook in

enabling him to return here and in securing his re-

turn. I desire to ask you, therefore, whether you

cannot instruct the local officials to endeavor to ar-

range with some steamship company to bring Ah
Fook back as a passenger under proper safeguards.

It has occurred to me also that you might be able

to direct a co-operation of your officials at Hong-

kong.

Court convenes next month, so it is important that

such action as may be had be taken promptly. I am

addressing this communication to you at the sug-

gestion of the local officials, both of the Department

of Justice and of Immigration, who inform me that
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they will willingh^ take any action authorized by

3^ou in the interest of securing All Fook's return.

Very respectfully,

FRED H. LYSONS.
That said letter, in compliance with and following

the custom in regard thereto, was by affiant's said

attorney, transmitted to the Hon. Secretary of Com-

merce and Labor through the local immigration

office, and the same was by the Inmiigrant Inspector

in Charge forwarded to the Hon. Secretary with his

recommendation that the relief therein asked for be

granted.

That the Hon. Secretary of Commerce and Labor

responding through the local innnigration office to

your affiant's said communication and request, re-

fused to permit the said defendant. Ah Fook, to

return to this country and to be admitted hereto

under his said indictment, or in compliance with and

in exoneration of his said bond, and further, ruled,

held and directed that in case he should return on

any of said vessels as a seaman that he could be

permitted to land for the purpose of trial and an-

swering his indictment herein, only on condition that

he gave and furnished the usual bond required of

Chinese seamen, and further, that a bond should be

given guaranteeing the return of the said Ah Fook
to China at the termination of his trial or of his

sentence, if convicted, such return to be without cost

to the Government, the said ruling and holding of

the said Hon. Secretary of Commerce and Labor
and of the said Department, being conummicated to

affiant's said attorney by communication from the



Ah Fook, Chin Kee and Gon Quay. 31

local Immigration Inspector in Charge, of which the

following is a copy:

November 6, 1908.

Fred H. Lysons,

Attorney at Law,

Seattle, Washington.

Sir: Eeferring to recent correspondence in the

matter of the application of the bondsmen of one Ah
Fook, a member of the crew of the S/S ''Sha^vmut"

December 14th last for permission to return to the

United States in order to stand trial for smuggling

silks, you are advised that we are in receipt of a

communication from the Department in which it is

held that Ah Fook may return to the United States

only as a seaman, and if he should do so he may be

permitted to land under bond as in the case of other

Chinese seamen. The bondsmen interested in se-

curing the attendance in Court should furnish such

bond conditioned for his departure from the country

at the termination of his trial or of his sentence, if

convicted, without cost to the Government.

Respectfully,

JOHN H. SARGENT,
Inspector in Charge.

H. A. M.

K.

That by reason of the said facts and circum-

stances, your said bondsmen were by the act of the

Government itself, prevented and precluded from re-

turning or procuring the return of the said Defend-

ant into this jurisdiction or to the United States, for
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the pui'pose of answering and responding to his in-

dictment herein.

That thereafter and at about the month of Feb-

ruary, 1909, your affiant received information that

the said Ah Fook had died shortly prior thereto,

which information your affiant has every reason to

believe is true; that it is the common report among

and belief of the former friends and associates of

the said Ah Fook that he is now dead, but your

affiant has been unable up to this time to secure and

submit to this Court competent, first-hand evidence

thereof; that your affiant is and ever since receiving

said report has been making every effort to learn

the truth as to said report and has endeavored to

arrange for a trip to China, or his co-bondsman for

the purpose of investigating said report and procur-

ing evidence in the matter, if the report is true ; that

business and family associations have prevented

such a trip up to this time, but it is the purpose of

your affiant and of his co-bondsman to send an agent

or representative to Hongkong for the purpose of in-

vestigating the said report and of submitting to the

Court evidence as to the truth or falsity thereof; that

in view of the facts hereinbefore alleged that the

return of the said Ah Fook was prevented during

his lifetime by the Government itself and would now
be so prevented were said Ah Fook still living, your

affiant and his said co-bondsman have not felt it in-

cumbent upon them to go to the trouble or incur the

expense necessary to investigate the said report of

Ah Fook's death, and establish the fact thereof, if

it be true; that if in the opinion of the Court in view
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of the acts, attitude and holdings of the Government

through its Department of Commerce and Labor, as

hereinbefore set forth, there exists any liability on

said bond, your affiant would respectfully request

that he be given further time in which to investigate

the said report and belief that the said defendant is

dead and submit evidence thereof to the Court,

[Seal] CHIN KEE.

Subscribed and sworn to before me this 18th day
of November, 1909.

FRED H. LYSONS,
Notary Public in and for the State of Washington,

Residing at Seattle therein.

Service of copy hereof admitted this 19th day of

November, 1909.

CHAS. T. HUTSON,
Asst. U. S. Attorney.

[Endorsed] : Affidavit of Chin Kee. Filed in the

U. S. District Court, Western Dist. of Washington.

Nov. 19, 1909. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.
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Affidavit of Elmer E. Todd.

"The United States of America,

Western District of Washington,—ss.

Elmer E. Todd, being first dul}^ sworn, on oath de-

poses and says, that he is now and ever since No-

vember 1, 1907, has been the United States Attor-

ney for the Western District of Washington, that

he has read the affidavit of Chin Kee filed in support

of the sureties' petition to withdraw from bail bond

in this cause; that neither the af&ant nor any per-

son from the United States Attorney's office was

present at the preliminary hearing before James

Kiefer, United States Commissioner, on December

23, 1907, at which the defendant was bound over to

appear before the United States Grand Jury; that

said cause was not called to the affiant's attention,

or the attention of anyone in his office until after

the defendant had been bound over to appear before

the Grand Jury and had given bail; that neither the

affiant nor anyone in his office knew that the defend-

ant was to leave the jurisdiction of the Court or was
to continue in the emplo^Tiient of the steamship

''Shawmut" as a seaman, and neither the affiant nor

anyone in his office consented that defendant leave

the jurisdiction of the Court or continue as a sea-

man on the steamship "Shawmut."

ELMER E. TODD.
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Subscribed and sworn to before me this 20th day

of November, 1909.

[Seal] W. D. COVINGTON,
Deputy Clerk, U. S. Circuit Court, Western District

of Washington.

Received a copy of the within affidavit this 20th

day of November, 1909.

FRED H. LYSONS,
Attorney for Defendant.

[Endorsed] : Affidavit of Elmer E. Todd. Filed

in the U. S. District Court, Western Dist. of Wash-

ington. Nov. 20, 1909. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,'
Plaintiff,

vs.

AH FOOK,
' Defendant.

Order Releasing Bondsmen.

The petition of Chin Kee and Gon Qua}^ bonds-

men for Ah Fook, defendant herein, to be permitted

to withdraw from the bail bond in the above-entitled

cause, coming regularly on for hearing in open Couii;

the 20th day of December, 1909, the petitioners be-

ing represented by Will H. Thomj^son and Fred H.

Lysons, their attorneys, and the United States be-

ing represented by Charles T. Hutson, Assistant
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United States Attorney for the Western District of

Washington, and the matter being fully presented

to the Court upon the grounds set out in said peti-

tion, and the Court being fully advised in the prem-

ises said: The defendant is a Chinese seaman, a

laborer, and, therefore, of that class of aliens abso-

lutely prohibited from entering the United States,

and could not lawfully be at large on bail; the bond

was void ab initio;

It is, therefore, ordered, adjudged and decreed,

that the above-named bondsmen of the defendant

Ah Fook be, and they are hereby released from the

bail bond of the defendant given in the above-en-

titled matter for the foregoing reasons and no other.

C. H. HANFORD,
Judge.

To the above order and all thereof the United

States excepts, said exception being allowed.

C. H. HANFORD,
Judge.

[Endorsed] : Order Releasing Bondsmen. Filed

Jan. 17, 1910. R. M. Hopkins, Clerk.

United States District Court for the Western Dis-

trict of Washington.

No. 3611.

UNITED STATES,
Plaintiff,

vs.

AH FOOK,
Defendant.
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Praecipe [for Citation on Writ of Error].

To the Clerk of the Above-entitled Court

:

You will please issue citation on writ of error and

hand same to the U. S. Marshal for service.

CHARLES T. HUTSON,
Assistant United States Attorney.

[Endorsed] : Praecipe. For Process, etc. Filed

in the U. S. District Court, Western Dist. of Wash-
ington. Feb. 25, 1910. R. M. Hopkins, Clerk.

United States District Court for the Western Dis-

trict of Washington.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Praecipe [for Citation on Appeal].

To the Clerk of the Above-entitled Court:

You will please issue citation on appeal in the

above-entitled cause and hand same to the U S. Mar-

shal for service.

CHARLES T. HUTSON,
Assistant United States Attorney.

[Endorsed] : Praecipe. For Process, etc. Filed

in the U. S. District Court, Western Dist. of Wash-

ington. Feb. 25, 1910. R. M. Hopkins, Clerk.
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMEBICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Petition for Appeal and Order Allowing Appeal.

Comes now the United States of America, plaintiff

in the above-entitled cause, by Elmer E. Todd,

United States Attorney for the Western District of

Washington, and Charles T. Hutson, Assistant

United States Attorney for said District ; and deem-

ing itself aggrieved by the order and decree releas-

ing the bondsmen in the above-entitled cause made

and entered herein on the 20th day of December,

1909, hereby appeals from said order and decree to

the United States Circuit Court of Appeals for the

Ninth Circuit, and praj'S that said appeal may be

allowed, and that a transcript of the record and all

proceedings and papers upon which said order and

decree is made, duly authenticated, may be sent to

said Circuit Court of Appeals.

Your petitioner further shows that this appeal is

prosecuted by and under the direction and authority

of the Attorney General of the United States of

America, and he therefore prays that said appeal

mav be allowed without bond.
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Dated at Seattle, Wasliiiio'ton, this 25tli dav of

February, 1910.

ELMER E. TODD,
United States Attorney for the Western District of

Washington.

CHARLES T. HUTSON,
Assistant United States Attorney for the Western

District of Washington.

It is ordered that the appeal from the order and

decree releasing the bondmen in the above-entitled

cause be allowed as prayed for in the foregoing peti-

tion.

It is further ordered that said appeal being prose-

cuted under the direction and authority of the Attor-

ney General of the United States, the same be allowed

without bond.

C. H. HANFORD,
United States District Judge.

Received a copy of the within Petition and Order

this 25th day of February, 1910.

FRED H. LYSONS,
Attorney for Appellees.

[Endorsed] : Petition for Appeal and Order Al-

lowing Appeal. Filed Feb. 25, 1910. R. M. Hop-

kins. Clerk.
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In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

Iso. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Petition for Writ of Error [and Order Allowing

Writ of Error, etc.].

Comes now the United States of America, plaintiff

in the above-entitled cause, bv Elmer E. Todd, United

States Attorney for the Western District of Wash-

ington, and Charles T. Hutson, Assistant United

States Attorney for said District, and says that on

or about the 20th day of December, 1909, this Court

entered an order and decree herein, wherein it held

that the certain bail bond wherein Ah Fook, Defend-

ant herein, is principal, and Chin Kee and Gon Quay

are sureties, executed and filed in the above-entitled

cause, was void ab initio, and ordering said bonds-

men. Chin Kee and Gon Quay released therefrom for

said reason; that in said order and decree and the

proceedings had prior thereunto in this cause, cer-

tain errors were committed to the prejudice to this

plaintiff, all of which will more in detail appear

from the assignment of errors which is filed with

this petition.

Wherefore, this plaintiff prays that a writ of error

mav issue in its behalf out of the United States Cir-
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cuit Court of Appeals for the Ninth Circuit, for the

correction of the errors so complained of; that a

transcript of the record, proceedings, and papers in

this cause, duly authenticated, may be sent to the

Circuit Court of Appeals.

Your petitioner further shows that this writ of

error is prosecuted by and under the direction and

authority of the Attorney General of the United

States of America, and he therefore prays that said

writ of error may be allowed without a bond.

Dated at Seattle, Washington, this 25th day of

February, 1910.

ELMER E. TODD,
United States Attorney.

CHARLES T. HUTSON,
Assistant United States Attorney.

It is ordered that the writ of error prayed for in

the foregoing petition be allowed.

It is further ordered that said writ of error being

prosecuted under the direction and authority of the

Attorney General of the United States, the same be

allowed without bond.

C. H. HANFORD,
United States District Judge.

[Endorsed] : Petition for Writ of Error. Filed

Feby. 25, 1910. R. M. Hopkins, Clerk.

Received a copy of the within petition this 25th

day of February, 1910.

FRED H. LYSONS,
Attorney for Respondents.
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In the United States Circuit Court of Appeals for

the Xiiith Circuit.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff in Error,

YS.

AH FOOK, CHIN KEE and GON QUAY,
Defendants in Error.

Writ of Error [Copy].

The President of the United States of America, to

the Honorable Judges of the District Court of

the United States for the Western District of

Washington, Greeting

:

Because in the record and proceedings, as also in

the rendition of the order and decree of a plea which

is in the said District Court before you, or some of

you, between the United States of America, plaintiff

in error, and Ah Fook, Chin Kee and Gon Quay, de-

fendants in error, a manifest error hath appeared to

the great damage of the said United States of Amer-

ica, plaintiff in error, as by its complaint appears.

We being willing that error, if any hath been,

should be duly corrected and full and speedy justice

done to the parties aforesaid in its behalf, do com-

mand you if judgment be therein given, that then

under your seal, distinctly and openly, you send the

records and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together with

this writ, so that you have the same at the court-
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rooms of said court in the city of San Francisco, in

the State of California, in said Circuit, on the 27th

da}^ of March, next, in the said Circuit Court of Ap-

peals, to be then and there held that the record and

proceeding aforesaid being inspected, the said Cir-

cuit Court of Appeals may cause further to be done

therein, to correct the error, what of right and ac-

cording to the law and customs of the United States

ought to be done.

Witness the Honorable MELVILLE W. FUL-
LEE, Chief Justice of the United States, this 25th

day of February, A. D. 1910.

C. H. HANFORD,
United States District Judge.

[Seal] Attest : R. M. HOPKINS,
Clerk of the District Court of the United States for

the Western District of Washington.

[Endorsed] : Writ of Error. Filed in the U. S.

District Court, Western Dist. of Washington. Feb.

25, 1910. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.
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Assignment of Errors.

Comes now the United States of America, plaintiff

in the above-entitled canse, by Elmer E. Todd,

United States Attorney for the Western District of

Washington, and Charles T. Hntson, Assistant

United States Attorney for said District, and says,

that in the record and proceedings in the above-en-

titled matter and in the order and decree releasing

the bondsmen in said matter, made and entered

herein on the 20th day of December, 1909, there is

manifest error in this, to wit:

I.

That the Conrt erred in holding that the bail bond

executed by Ah Fook as principal, and Chin Kee

and Gon Quay as sureties, and given and filed in the

cause entitled. United States of America, plaintiff,

vs. Ah Fook, defendant, was void ab initio.

11.

The Court erred in holding that Ah Fook, a Chi-

nese seaman, was a member of a class absolutely pro-

hibited from entering the United States and could

not lawfully be at large on bail, and bail bond given

by him in the United States was void ab initio.

III.

The Court erred in making and entering the order

releasing the bondsmen. Chin Kee and Gon Quay,

from the bail bond of the defendant. Ah Fook, in the

above entitled matter.

Wherefore, said United States of America, plain-

tiff in the above-entitled cause, by Elmer E. Todd,

United States Attornev for the Western District of
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Washington, and Charles T. Hutson, Assistant

United States Attorney for said District, prays that

the order made herein releasing said bondsmen, Chin

Kee and Gon Quay, from the bond of Ah Fook, be

reversed, set aside and held for naught.

ELMER E. TODD,
United States Attorney.

CHARLES T. HUTSON,
Assistant United States Attorney.

Received a copy of the within Assignment of

Errors this 25th day of February, 1910.

FRED. H. LYSONS,
Attorney for Appellees.

[Endorsed] : Assignment of Errors. Filed Feby.

25, 1910. R. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Order [Directing Transmission of Exhibit to Appel-

late Court].

Now, on this 2d day of March, 1910, upon applica-

tion of the District Attorney, and for sufficient cause

appearing, it is ordered that Defendant's Exhibit

One, being Statutory Declaration of Tse Foo Shang,
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filed and used upon the hearing in this cause, be bv

the clerk of this court forwarded to the United States

Circuit Court of Appeals for the Ninth Circuit, there

to be inspected and considered, together with the

transcript of record on appeal in this cause.

C. H. HANFORD,
Judge.

[Endorsed] ; Order. Filed in the U. S. District

Court, Western Dist. of Washington. March 2,

1910. E. M. Hopkins, Clerk.

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision,

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

Praecipe for Transcript of Record.

To the Clerk of the Above-entitled Court

:

You will please prepare a transcript of the entire

record in the above-entitled cause on appeal herein,

and file same with the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit, on

or before the return date herein,

ELMER E. TODD,
United States Attorney.

CHARLES T. HUTSON,
Assistant United States Attorney.
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[Endorsed] : Praecipe for Transcript of Record.

Filed Feb. 25, 1910. R. M. Hopkins, Clerk.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

AH FOOK, CHIN KEE and GON QUAY,
Defendants in Error.

Citation [on Writ of Error (Copy)].

The President of the United States of America, To

Ah Fook, Chin Kee and Gon Quay, and to

William H. Thompson and Fred H. Lysons,

Their Attorneys, Greeting:

You, and each of you, are hereby cited and admon-

ished to appear in the United States Circuit Court

of Appeals for the Ninth Circuit, to be held at the

city of San Francisco, in the State of California,

within thirty days from the date hereof, to wit, on

the 27th day of March, 1910, pursuant to a writ of

error filed in the office of the Clerk of the District

Court of the United States for the Western District

of Washington, Northern Division, wherein the

United States of America is plaintiff in error and

Ah Fook, Chin Kee and Gon Quay are defendants in

error, and show cause, if any there be, why the order

and decree releasing the bondsmen of Ah Fook in

said matter, as set out in said petition for a writ of
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error, should not be corrected, and v^]ij speedy justice

should not be done to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 25th

day of February, 1910.

[Seal] C. H. HANFORD,
United States District Judge for the Western Dis-

trict of Washington.

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation on the therein named Ah Fook, Chin

Kee and Gon Quay, by handing to and lea^'ing a true

and correct co]3y thereof with Fred H. Lysons, at-

torney for the within named Ah Fook, Chin Kee and

Gon Quay, personally at Seattle, in said District on

the 25th day of February, A. D. 1910.

Fees: $2.12.

Dated February 25, 1910.

C. B. HOPKINS,
U. S. Marshal.

By Fred M. Lathe,

Deputy.

[Endorsed] : Citation. Filed in the U. S. District

Court, Western Dist. of Washington. Feb. 25, 1910.

R. M. Hopkins, Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 3611.

UNITED STATES OF AMERICA,
Appellant,

vs.

AH FOOK, CHIN KEE AND GON QUAY,
Appellees.

Citation [on Appeal (Copy)].

To Ah Fook, Cliin Kee and Gon Quay, Appellees,

and to William H. Thompson and Fred H.

Lysons, their Attorney:

You, and each of you, are hereb}^ cited to be and

appear before the United States Circuit Court of

Appeals for the Ninth Judicial Circuit, at the city

of San Francisco, in the State of California, within

thirt}^ days from the date of this citation, pursuant

to an appeal filed in the Clerk's office of the United

States District Court for the Western District of

Washington, in a proceeding entitled. United States

of America, plaintiff, vs. Ah Fook, defendant. No.

3611, and show cause, if any there be, why the or-

der and decree releasing the bondsmen of Ah Fook

heretofore entered in said United States District

Court, in said appeal mentioned, should not be re-

versed and set aside and held for naught, and why

speedy justice should not be done in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, and the



50 The United States of America vs.

seal of said District Court, this 25tli day of Feb-

ruary, 1910.

[Seal] C. H. HAXFORD,
United States District Judge for the Western Dis-

trict of Washington.

EETURX OF SEEYICE ON WRIT.
United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed citation on the therein named Ah Fook, Chin

Kee and Gon Quay, by handing to and leaving a true

and correct copy thereof, with Fred H. L^^sons, at-

torney for the within named Ah Fook, Chin Kee and •

Gon Quay, personally at Seattle, in said District on

the 25th day of February, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By Fred M. Lathe,

Deputy.

Dated February 25, 1910.

Fees: $2.12.

[Endorsed] : Citation. Filed in the U. S. Dis-

trict Court, Western Dist. of Washington. Feb. 25,

1910. R. M. Hopkins, Clerk.
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[Certificate of Clerk U. S. District Court to Tran-

script of Record, etc.]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMERICA,
Plainti:ff,

vs.

AH FOOK,
Defendant.

United States of America,

Western District of Washington,—ss.

I, R. M. Hopkins, Clerk of the District Court of

the United States, for the Western District of Wash-

ington, do hereby certify that the foregoing fifty-

seven (57) typewritten pages, numbered from 1 to

57, inclusive, to be a full, true and correct copy of

the records and all proceedings in the above and

foregoing entitled cause as is called for by the Prae-

cipe of the United States Attorney for the Western

District of Washington, Attorney for Plaintiff in

Error and 'Appellant, as the same remains of rec-

ord and on file in the office of the clerk of the said

District Court, at Seattle, in said District, and that

the same, together with Defendant's Exhibit No.

One, separately certified and transmitted with this

record, constitutes the transcript of the record on

appeal from the Order and Judgment of the Dis-



52 The United States of America vs.

trict Court of the United States for the Western

District of Washington, to the Circuit Court of Ap-

peals for the Ninth Circuit and return to the an-

nexed Writ of Error.

I further certify that I annex hereto and herewith

transmit the original Writ of Error, Citation on

Writ of Error and Citation on Appeal.

I further certify that the cost of preparing and

certifying the foregoing record on appeal and return

to Writ of Error is the sum of Twenty-nine and

90/100 ($29.90) Dollars, and that the same is charge-

able to the United States and will be included in my
quarterly account for fees for the quarter ending

March 31, 1910, as a charge against the United

States.

In witness whereof I have hereunto set my hand

and affixed the seal of said District Court, at Seattle,

in said District, this 15th day of March, 1910.

[Seal] R. M. HOPKINS,
Clerk of said District Court.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 3611.

UNITED STATES OF AMERICA,
Appellant,

vs.

AH FOOK, CHIN KEE and GON QUAY,
Appellees.



Ah Fook, Chin Kee and Gon Quay. 53

Citation [on Appeal (Original).]

To All Fook, Chin Kee and Gon Quay, Appellees,

and to William H. Thompson and Fred H. Ly-

sons, their Attorney:

You, and each of you, are hereby cited to be and

appear before the United States Circuit Court of

Appeals for the Ninth Judicial Circuit, at the city

of San Francisco, in the State of California, within

thirty days from the date of this citation, pursuant

to an appeal filed in the Clerk's office of the United

States District Court for the Western District of

Washington, in a proceeding entitled. United States

of America, plaintiff, vs. Ah Fook, defendant. No.

3611, and show cause, if any there be, why the or-

der and decree releasing the bondsmen of Ah Fook

heretofore entered in said United States District

Court, in said appeal mentioned, should not be re-

versed and set aside and held for naught, and why

speedy justice should not be done in that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, and the

seal of said District Court, this 25th day of Febru-

ary, 1910.

[Seal] C. H. HANFORD,
United States District Judge for the Western Dis-

trict of Washington.

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation on the therein named Ah Fook, Chin
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Kee and Goii Quay, by handing to and leaving a

true and correct copy thereof with Fred H. Lysons,

attorne}" for the within named Ah Fook, Chin Kee

and Gon Quay personally at Seattle, in said District,

on the 25th day of February, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By Fred M. Lathe,

Deputy.

Dated February 25, 1910.

Fees : $2.12.

[Endorsed] : Original. No. 3611. In the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. United States of America, Appellant, vs. Ah
Fook, Chin Kee and Gon Quay, Appellees. Citation.

Filed in the U. S. District Court, Western Dist. of

Washington. Feb. 25, 1910. E. M. Hopkins, Clerk.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 3611.

UNITED STATES OF AMEEICA,
Plaintiff in Error,

vs.

AH FOOK, CHIN KEE, and GON QUAY,
Defendants in Error.
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Writ of Error [Original].

The President of the United States of America to

the Honorable Judges of the District Court of

the United States for the Western District of

Washington, Greeting:

Because in the record and proceedings, as also in

the rendition of the order and decree of a plea which

is in the said District court before you, or some of

3^ou, between the United States of America, plain-

tiff in error, and Ah Fook, Chin Kee and Gon Quay,

defendants in error, a manifest error hath appeared

to the great damage of the said United States of

America, plaintiff in error, as by its complaint

appears.

We being willing that error, if any hath been,

should be duly corrected and full and speedy justice

done to the parties aforesaid in its behalf, do com-

mand you if judgment be therein given, that then

under your seal, distinctly and openly, you send the

records and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the court

rooms of said court in the city of San Francisco,

in the State of California, in said circuit, on the

27th day of March, next, in the said Circuit Court

of Appeals, to be then and there held that the rec-

ord and proceeding aforesaid being inspected, the

said Circuit Court of Appeals may cause further

to be done therein, to correct the error, what of right
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and according to the law and customs of the United

States ought to be done.

Witness the Honorable MELYILLE W. FUL-
LER, Chief Justice of the United States, this 25th

day of February, A. D. 1910.

C. H. HANFORD,
United States District Judge.

[Seal] Attest: R. M. HOPKINS,
Clerk of the District Court of the United States for

the Western District of Washington.

[Endorsed] : Original. No. 3611. In the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. United States of America, Plaintiff in Error,

vs. Ah Fook, Chin Kee and Gon Quay, Plaintiff in

Error. Writ of Error. Filed in the U. S. District

Court, Western Dist. of Washington. Feb. 25, 1910.

R. M. Hopkins, Clerk.

I7i the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 3611.

UNITED STATES OF AMERICA,
Plaintiff in Error,

vs.

AH FOOK, CHIN KEE and GON QUAY,
Defendants in Error.
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Citation [on Writ of Error (Original)].

The President of the United States of America to

Ah Fook, Chin Kee and Gon Quay, and to

William H. Thompson and Fred H. Lysons,

their Attorneys, Greeting:

You, and each of you, are hereby cited and admon-

ished to appear in the United States Circuit Court

of Appeals for the Ninth Circuit to be held at the

city of San Francisco, in the State of California,

within thirty da3^s from the date hereof, to wit, on

the 27th day of March, 1910, pursuant to a writ of

error filed in the office of the clerk of the District

Court of the United States for the Western District

of Washington, Northern Division, wherein the

United States of America is plaintiff in error and

Ah Fook, Chin Kee and Gon Qua}^ are defendants

in error, and show cause, if any there be, wiiy the

order and decree releasing the bondsmen of Ah Fook

in said matter, as set out in said petition for a writ

of error, should not be corrected, and why speedy

justice should not be done to the parties in that be-

half.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of the United States, this 25th

day of Februarj^, 1910.

[Seal] C. H. HANFORD,
United States District Judge for the Western Dis-

trict of Washington.
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RETUEN ON SERVICE OF WRIT.

United States of America,

Western District of Washington,—ss.

I hereby certify and return that I served the an-

nexed Citation on the therein named Ah Fook, Chin

Kee and Gon Quay by handing to and leaving a true

and correct copy thereof with Fred. H. Lysons, at-

torney for the within named Ah Fook, Chin Kee
and Gon Quay, personally, at Seattle, in said Dis-

trict, on the 25th day of February, A. D. 1910.

C. B. HOPKINS,
U. S. Marshal.

By Fred M. Lathe,

Deputy.

Dated February 25, 1910.

Fees: $2.12.

[Endorsed] : Original. No. 3611. In the United

States Circuit Court of Appeals for the Ninth Cir-

cuit. United States of Ajnerica, Plaintiff in Error,

vs. Ah Fook, Chin Kee and Gon Quaj^ Defendants

in Error. Citation. Filed in the U, S. District

Court, Western Dist. of Washington. Feb. 25, 1910.

R. M. Hopkins, Clerk.

[Endorsed]: No. 1829. United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Appellant and Plaintiff in Error,

vs. Ah Fook, Chin Kee, and Gon Quay, Appellees

and Defendants in Error. Transcript of Record.

Upon Appeal from and Writ of Error to the United
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States District Court for the Western District of

Washington, Northern Division. Filed March 18,

1910. F. D. Monckton, Clerk. By Meredith Saw-

yer, Deputy Clerk.

[Certificate of Clerk U. S. District Court to Defend-

ant's Original Exhibit No. 1.]

In the District Court of the United States for the

Western District of Washington, Northern Di-

vision.

No. 3611.

UNITED STATES OF AMEEICA,
Plaintiff,

vs.

AH FOOK,
Defendant.

United States of America,

Western District of Washington,—ss.

I, E. M., Hopkins, Clerk of the District Court of

the United States, for the Western District of Wash-

ington, do hereby certify that the hereto attached

exhibit is the defendant's original Exhibit Number

One, introduced and used upon the trial of this cause,

which said exhibit I herewith transmit to the Circuit

Court of Appeals for the Ninth Circuit, there to

be inspected and considered, together with the tran-

script of the record on appeal and the return to Writ

of Error certified of even date herewith. The said

exhibit is forwar(ied to the Circuit Court of Appeals

pursuant to the order of the Judge of the District

Court so directing, a copy of which said order will
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be found on page 45 of the certified record herein-

above referred to.

In witness whereof I have hereunto set my hand

and affixed the seal of said District Court, at Seat-

tle, in said District, this 15th day of March, 1910.

[Seal] E. M. HOPKINS,
Clerk of said District Court.

[Defendant's Original Exhibit No. 1.]

(Form No. 89.)

AMERICAN CONSULAR SERVICE.
I, STUART J. FULLER, Vice & Deputy Consul

General of the United States of America at Hong-

kong, do hereby certify and make known to whom
these presents may come that HENRY LARDNER
DENNYS before whom the annexed STATUTORY
DECLARATION hath been made is a NOTARY
PUBLIC in and for the Colony of Hongkong, duly

authorized to administer oaths and affirmations and

to take declarations in lieu of oaths, and that I be-

lieve the deponent is worthy of credit and qualified

to verify the annexed STATUTORY DECLARA-
TION.

IN WITNESS WHEREOF I have hereunto set

my hand and seal of office at Hongkong, aforesaid,

this eighth day of November 1909.

[Seal] STUART J. FULLER,
Vice & Deputy Consul General of the United States

of America.

[Notl. Fee No. 187.]

[American Consulate General. Nov. 8, 1909.

Hongkong, China. American Consular Service—$2

—Fee Stamp.]
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[Hong Kong Stamp Duty—Three Dollars.]

I, TSE FOO SHANG ( -^^^ ) oi Vic-

toria in the British Colony of Hongkong do sol-

emnly and sincerely declare that:

—

1. I have been residing in Hongkong for over

thirty years and during that time I have been the

keeper of an employment office supplying stewards,

cooks, boys, firemen and divers to vessels trading to

Hongkong.

2. My eldest son Tse Kam Fook

( ^h^^^im ^ ^^^^ known as Tse A Fook

( 'IM $- i% ) ^^^s employed upon the steamer

"Shawmut" as a printer and for two or three years

was on board the said steamer on her voyages be-

tween Hongkong aforesaid and Seattle in the United

States of America.

3. I have been informed by a friend named Lum
Tak Kun and I verily believe that my said son Tse

Kam Fook otherwise Tse A Fook was arrested at

Seattle aforesaid on or about the 23rd day of Decem-

ber, 1907, charged with smuggling goods into the

United States without pa^Tiient of the Customs duty

and that my said son gave bail or security for his

appearance to answer the said charge after he should

have returned from Hongkong on the following voy-

age of the said steamer.
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4. My said son arrived back in Hongkong on

board of the said steamer on or about the 20tli Feb-

ruary, 1908, and as the steamer Shawmut was shortly

afterwards sold he remained in Hongkong waiting

for emplo}^nent on board another steamer running to

Seattle.

5. Upon the 30th October 1908 my said son was

accidentally burnt b,y the explosion of a kerosene

lamp and was taken to the Government Civil Hos-

pital in Hongkong where he died on the morning of

the 11th of November, 1908.

6. The death was duly reported to the Sanitary

Department in Hongkong and an order for my son's

burial was obtained from the Magistrate Mr. J. R.

Wood, such order was numbered 3552 and he was

buried at Ma Tau Wai in the said Colony of Hong-

kong on the said 11th day of November, 1908.

7. A photograph of my said son Tse Kam Fook

otherwise Tse Fook is attached to this my declara-

tion.

And I make this solemn declaration conscien-

tiously believing the same to be true and by virtue

of the provisions of the Statutory Declarations Act,

1835.
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DECLARED at Victoria Hong-

kong this 5th day of November,

1909, through the interpretation of

Yam Kwan Yuen of Victoria afore-

said. Interpreter to Messrs. Dennys

and Bowley, Solicitors, Hongkong,

the said Yam Kwan Yuen having

been also first declared that he had

truly, distinctly and audibly inter-

l^reted the contents of this document

to the declarant and that he would

truly and faithfully interpret the

declaration about to be adminis-

tered to him.

Before me,

[Seal] H. L. DENNYS,
Noty. Pub.,

Hongkong.
(CK) ^ "^
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' t^//iii'

,«

r̂« m

This is the photograph referred to in the annexed

declaration of Tse Foo Shang made hefore me this

fifth day of November, 1909.

[Seal] H. L. DENNYS,
Noty. Pub.,

Hongkong.

[Endorsed]: No. 3611. Defts. Ex. "1.'' Dated

the 5th day of November, 1909. United States of

America, Plaintiff, vs. Ah Fook, Defendant. Statu-

tory Declaration of Tse Foo Shang. Filed in the U.

S. District Court, Western Dist. of Washington.

Dec. 20, 1909. R. M. Hopkins, Clerk. Dennys &
Bowley, Solicitors, etc., Hongkong.

No. 1829. U. S. Circuit Court of Appeals for the

Ninth Circuit. Defendants Exhibit '^1.'^ Received
March 18, 1910. F. D. Monckton, Clerk.
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IN THE

IttttfJt #tat?s Qlirmit OIo«rt

of Appeals

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA,
Appellant and Plaintiff in Ernr,

vs.

AH FOOK, CHIN KEE, and GON / ^^- 1^29.

QUAY,
Appellees and Defendants in Error.

Upon Appeal from and Writ of Error to the United

States District Court for the Western District

of Washington, Northern Division

BRIEF OF APPELLANT AND PLAINTIFF
IN ERROR

STATEMENT OF FACTS.

Ah Fook, one of the appellees and defendants in

error, was arrested at Seattle, Washington, on the 23d

day of Decemher, 1907, upon warrant issued by United

States Commissioner James Kiefer, of Seattle (Record

pp. 11-12). Said warrant was issued upon complaint of



F. P. Loftus, an Inspector of Customs, and charged that

Ah Fook smuggled into the United States silk goods

manufactured in China, of the value of $100, in violation

of Section 3082 R. S. (Eecord pp. 10-11). All Fook ap-

peared before said United States Commissioner on said

23d day of December, 1907, hearing was had, probable

cause was shown, and All Fook was held to bail in the

sum of $750 to appear at the first day of the next term

of the District Court of the United States for the West-

ern District of Washington, at Seattle. (Record pp.

8-9.) On December 31, 1907, Ah Fook entered into a rec-

ognizance in the said sum of $750, with Chin Kee and

Gon Quay, the other appellees and defendants in error,

as sureties, and was thereupon released by said United

States Commissioner Kiefer. (Record pp. 15, 16, 17).

June 2, 1908, Ah Fook was indicted by the United

States Grand Jury for the Western District of Washing-

ton, charged with the smuggling of the silk heretofore

referred to. (Record pp. 2-4.) Thereafter on the 16th

day of February, 1909, Ah Fook was regularly called to

appear in the United States District Court for the West-

ern District of Washington for arraignment. (Record

p. 18.) He made no appearance except by attorney. The

United States then moved, in open court, that the bail be

forfeited to the United States. Thereuix)n Fred H. Dy-

sons, attorney for Ah Fook, informed the court he had

been advised that Ah Fook was dead, and requested that

before acting upon the motion of the United States to

forfeit the bail in said cause, the same be referred for the

purpose of ascertaining whether or not iVli Fook was



dead. The court granted this request and the cause was

referred to A. C. Bowman, United States Commissioner,

Feb. 16, 1909. (Kecord P. 18.;

On the 17th day of February, 1909, testimony of one

witness was offered before said Commissioner, but said

testimony was never filed with the Clerk of the United

States District Court for said district. Nothing further

was done before said Commissioner.

Thereafter, in order to bring the matter to the atten-

tion of the court, notice and motion for an order to speed

the cause was served and filed by the United States No-

vember 6, 1909 (Record pp. 20 and 21). Thereupon, on

the 18th day of November, 1909, Chin Kee and Gon Quay,

appellees and defendants in error, petitioned the District

Court for permission to withdraw from said bail bond

(Record pp. 23 and 24). The petition was supported

by an affidavit of Chin Kee, setting out among other

things that at the time of his arrest, and at the time the

aforesaid bond was signed. Ah Fook was a seaman on the

steamship Shawmut plying between the ports of Hong

Kong, China, and Seattle, Washington (Record p. 25),

and that Ah Fook left the jurisdiction of the District

Court with the consent of the United States Attorney for

the Western District of Washington (Record pp. 25 to

33). On November 20, 1909, Elmer E. Todd, United

States Attorney for said District, served and filed an

affidavit controverting the statement that Ah Fook left

the jurisdiction of the District Court with the consent of

the United States Attorney for the Western District of

Washington (Record p. 34). The petition then came on



for hearing in open court, and on the 20th day of Decem-

ber, 1909, the District Court granted the petition of said

Chin Kee and Gon Quay, stating;

''The defendant is a Chinese seaman, a laborer, and,

therefore, of the class of aliens absolutely prohibited from

entering the United States, and could not lawfully be at

large on bail ; the bond is void ah initio;"

and entered an order releasing said Chin Kee and Gon

Quay as sureties upon the bond of Ah Fook (Record pp.

35, 36). From said order of release an appeal is taken,

and a writ of error sued out.

ASSIGNMENT OF ERRORS.

The errors asigned will be considered under the fol-

lowing :

I.

Ah Fook, a Chinese, affd a seaman, was not a laborer

within the meaning of the Exclusion Laws, and, there-

fore, not a member of a class absolutely prohibited from

entering the United States, and the District Court com-

mitted error in finding to the contrary.

n.

Ah Fook, a Chinese seaman, could prox>erly be at

large in the United States on bail, and the District Court

committed error in finding to the contrary.

III.

Even if Ah Fook was not lawfully at large in the

United States, the bail bond given by him in this case was



not void ah initio, and the J)istrict Court committed error

in finding to the contrary.

IV.

That nothing appears in the record to justifj^ the

District Court in releasing the bondsmen, Chin Kee and

Gon Quay, from the hail bond of Ah Fook, and the Dis-

trict Court committed error in releasing said bondsmen.

ARGUMENT.
I.

Ah Fook, though a Chinese and a seaman, was not a

laborer within the meaning of the Chinese Exclusion laws,

and, therefore, not a laborer of the class absolutely pro-

hibited from entering the United States.

Article I. of the treaty between the Ignited States

and China, cnnrerning immigrations, concluded Noveni-

ber 17, 1880 (22 Stat. L. 826), is as follows:

"Whenever in the opinion of the Government of the
United States the coming of Chinese laborers to the

United States, or their residence therein, affects or
threatens to affect the interests of that country, or to en-

danger the good order of the said country or of any
locality within the territory thereof, the Government of

China agrees that the Government of the United States
may regulate, limit, or suspend such coming or residence,

but may not absolutely prohibit it. The limitation or sus-

pension shall be reasonable, and shall apply only to Chi-

nese who may go to the United States as laborers, other
classes not being included in the limitations. Legislation
taken in re^rnrd to Chinese laborers will be of such a
character only as is necessary to enforce the regulation,

limitation, or suspension of immigration, and immigrants
shall not be subject to personal maltreatment or abuse."



In accordance witli tlie terms of said treaty an act

known as ''xVn Act to execute certain treaty stipulations

relating to Chinese" was passed by Congress and ap-

proved May 6, 1882 (22 Stat. L. 58-59). The preamble

and Section 1 thereof is as follows

:

"Whereas, in the opinion of the Government of the

United States the coming of Chinese laborers to this

country endanoers the good order of certain localities

within the territory thereof: Therefore,

"Be it enacted hy the Senate and House of Repre-
sentatives of the United States of America in Congress
assembled, That from and after the expiration of ninety

days next after the passage of this act, and nntil the ex-

piration of ten years next after the passage of this act,

the coming of Chinese laborers to the United States be,

and the same is hereby, sus]>ended; and during such sus-

pension it shall not be lawful for any Chinese laborer to

come, or, having so come after the expiration of said

ninety days, to remain within the United States."

This Act was amended and added to by the Acts of

July 5, 1884 (23 Stat. L. 115) and September 13, 1888 (25

Stat. L. 476-477), and was continued in force for an addi-

tional period of ten years from May 5, 1892, by the Act

of May 5, 1892 (27 Stat. L. 25), and was, with all laws on

this matter in force on April 29, 1902, re-enacted without

modification by the Act of April 29, 1902 (32 Stat. L.

176). The latter Act amended the Act of April 27, 1904

(33 Stat. L. 428).

Section 2 of the Act of July 5, 1884 (23 Stat. L. 115)

is as follows

:

"Sec. 2. That the master of any vessel who shall

knowingly bring within the United States on such ves-

sel, and land, or attempt to" land, or permit to be landed



any Cliinese laborer, from any foreign port or place,

shall be deeined ,o;nilty of a misdemeanor, and, on con-
vi'tion thereof, shall be pimished by a fine of not more
than five hundred dollars for each and every Chinese
laborer so brought, rnd may also be imprisoned for a
term not exceeding one year."

Section 8 of the Act of February 20, 1907 (34 Stat.

L. 898) entitled "An Act to regulate the immigration of

aliens into the United States" is as follows:

*'Sec. 8. That any person, including the master,
agent, owner, or consignee of any vessel, who shall bring
into or land in the United States, by vessel or otherwise,

or who shall attempt, by himself or through another, to

bring into or land in the United States, by vessel or other-

wise, any alien not duly admitted by an immigrant in-

spector or not lawfully entitled to enter the United States

shall be deemed guilty of a misdemeanor, and shall, on
conviction, be punished by a fine not exceeding one thou-

sand dollars, or by imprisonment for a term not exceed-

insr two years, or by both such fine and imprisonment
for each and every alien so landed or brought in or at-

tempted to be landed or brought in."

Said Sections 2 and 8 are very similar. The latter

Section was referred to and construed in

Taylor, vs. United States, 207 U. S. 120; 52 L. Ed.

130.

The court there had under direct consideration Section

18 of said Act and said (speaking by Mr. Justice Holmes)

:

"The reasoning is not long. The phrase which quali-

fies the whole se-^tion is 'bringing an alien into the United

States.' It is only 'such' officers of 'such' vessels that

are punished. 'Bringing to the United States,' taken lit-

erally and nicely, means, as a similar phrase in Sec. 8

plainly means, transporting with intent to leave in the



United States and for the sake of transport—not trans-

porting- with intent to carry hack, and merely as incident

to employment on the instrmnent of transport."

This court in

Niven vs. United States, 169 Fed. 782,

decided May 3, 1909, in an opinion by Circuit Judge Ross,

in what we submit was a stronger case on the facts sup-

l>orting the Government's contention than the Taylor

case, held that the Taylor case was conclusive of the Niven

case, and that the Immigration Act of February 20, 1907,

did not apply to alien seamen who were bona fide mem-

bers of a ship's crew. By like reasoning the Chinese

exclusion laws apply to laborers coming to the United

States with the intent to remain in the United States, but

not to Cliinese seamen who are bona fide members of a

ship's crew. Such has been the holding in several cases.

In re George Monemi, alias Ah Wait, 14 Fed. 44.

Moncan, alias Ah Wah, shipped as cook on the

American ship "Patrician" at London, February 18,

1882. He was arrested later in Oregon and came before

the court upon the charge of being unlawfully within the

United States. The court said:

"This act was passed in pursuance with the treaty

with China of November, 1880, supplementarv to that of

Julv 28, 1868. Pub. Treaties, 148. By tlie" former the

right, conceded to the Chinese by the latter to come to

and reside within the United States at pleasure, was
modified so as to authorize the government of the United
States, whenever in its opinion 'the coming of Chinese
laborers to the United States or residence therein affects
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or threatens to affect the interests of the country, to regu-

late, limit, or suspend the same;' but such limitation or

suspension rhall he roasonahle, and shall apply only to

Chinese who may go to the United States as laborers,

other classes not he'r^o; included in tJie limitations. It is

not to he presumed that Congress, in the passage of this

Act intended to trench upon the treaty of 1868 as modi-
fied by that of 1880; and therefore it is that all general

or ambiguous clauses or phrases contained in the former
should be construed and applied so as to make them con-

form to the latter. It is manifest that the concession in

the supplementary treaty of 1880 was only asked and
obtained by the United States for the purpose of allow-

ing it to limit or suspend the existing right of Chinese
laborers to come and be within its territory, for the pur-

pose of laboring therein, and thereby com])eting with the

labor of its citizens for the local means of livelihood

'^ . . It is not to be supposed for a moment that

Congress intended b}^ the passage of this Act to impede
or cripple this commerce by prohibiting, in effect, all ves-

sels engaged in the carrying trade to and from the United

States, and particularly those on the Pacific coast, from
employing Chinese cooks, stewards, or crews, when, for

any reason it is necessary or convenient to do so ; for such

would necessarily be the result of holding that the Chi-

nese crew of a vessel coming from a foreign port to one

of the United States are 'Laborers' within the meaning
of the act. Such a 'limitation' upon the right of the Chi-

nese to enter or be brought within our ports is clearly

beyond the letter and spirit of the concession made by

the supplemental treaty, which declares that it shall only

apply 'to Chinese who may e:o to the United States as

laborers;' that is, with the intention to labor here and

enter into competition with the labor of the country. Up-
on this ground, also, it is clear to my mind that the Act

does not apply to the crew of the Patrician. Of course,

a Chinese seaman, althoush allowed to come into the ports

of the United States as one of the crew of a vessel from a

foreif^n port, does not thereby obtain the right to remain

in the countrv and become a laborer therein; and if the
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master allows him to go ashore permanently, the latter

would be liable to removal, and the former to the pnnish-

ment prescribed in Section 2 of the Act. But such sea-

men would have the same right to be on shore tempo-
rarily and not othei:wise employed than in the business

of the vessel during her stay in port, as those of other

nationalities.
'

'

In re Ah Kee, 22 Fed. 519.

Ah Kee, a Chinaman, shipped at Calcutta as a sea-

man and arrived in New York, November 3, 1884, when

the crew were discharged, the master intending to ship

Ah Kee on board of some other vessel on a return voyage

without landing. Ah Kee came on shore for some pur-

pose and was thereupon arrested under the Act of July

5, 1884, and a writ of habeas corpus was sought. The

court said

:

''This case is, in most of its features, identical with

that of In re Moncan, 14 Fed. Rep. 44. The persons were
there released by Deady, J., because

—

First, 'they were
simply on board of a vessel touching while on a voyage
to a foreign port ; second, they were here only as mem-
bers of a crew of a vessel arriving in a foreign port,

and taking on cargo for another,' with some further rea-

sons in the Case of Moncan. See, also, In re Ho King,
14 Fed. Rep. 724. 1 concur entirely in the reasons and
conclusions stated in the opinion of Deady, J., in that

case. Thev seem to be decisive of this. The expressed
object of the Act of May 6, 1882 (22 St. at Large, p. 58,

c. 126) is to suspend for 10 years the coming of Chinese
laborers to the United States. The title of the act is 'An
Act to execute certain treatv stipulations relating to Chi-

nese.' By Article I. of the treaty of 1880 (22 St. at

Large, 826) it is provided that 'the limitation or sus-

pension shall be reasonable, and shall apply only to Chi-
nese who may go to the United States as laborers, other
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classes not being included in the limitations.' The per-
son? prohibited by the act from coming within the United
States are tb.ronghont described by the phrase 'Chinese
laborers. ' The well-known use and meaning of this

phrase, and contemporaneous history, leave no doubt in

my mind that the words 'Chinese laborers' have no refer-

ence to seamen in the ordinary pursuit of their vocation
on the high seas, who may touch upon our shores, and
may land temporarily for the purpose only of obtaining
a chance to ship for some other foreign voyage as soon
as possible, and who do not intend to make any stay here,

or enter upon any of the occupations on land within this

country. Such persons do not come 'to the United States
as laborers; i. e., as laborers within the United States,

in the sense of the act, and hence, 'are not included in

the limitations.'

"Besides the general considerations above stated,

there are particular provisions of the statute from which
the exclusion of sailors, as being outside the intention of

the statute, is to be inferred. By Section 8 the master of

any vessel arriving in the United States from any foreign

port is req"'iired 'to deliver and report to the collector of

customs a separate list of all Chinese passengers taken
on board his vessel at any foreign port or place, and all

such passengers on board such vessel at that time,' with
various particulars there specified. In this section the

attention of the lawmakers was brought face to face with
the persons who come to this country on board vessels.

The law requires a detailed statement in regard to 'Chi-

nese passengers,' and heavy forfeitures are denounced
for violations of this section. But there is no require-

ment to specifv any Chine-e members of the crew. By
Section 12 of the act anv Chinese person found unlaw-
fully within the United States 'shall be caused to be re-

moved therefrom to the coi7ntry from whence he came
at the cost of the Uiiited Statrf;/ etc. It is credible that

ponirress intended that a seamon found here, who has
landed only to ship on a return voyage in the ordinary
course of his vocation, which would involve no cost or

trouble to the United States, should be arrested and sent
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back at the cost of the government? Plainly, as it seems
to me, seamen are neither within the spirit nor the letter

of the act. The language of the act throughout has evi-

dently in contemplation persons coming within the United
States as laborers. It intends nothing beyond that. The
limitation of the treaty is express that the restrictions

shall only apply to Chinese who may come to the United
States as laborers ; that is, to be laborers within the United
States. Chinese seamen, therefore, who only land tempo-
rarily in the ordinary pursuit of their calling, for the

purpose of shipping on a return voyage as soon as possi-

ble, are, in my judgment wholly outside of the act."

In re Jam, 101 Fed. 989,

decided May 25, 1900. The court said

:

''Under the treaty of 1894 and the Acts of 1888 and
1894, the exclusion is of 'Chinese laborers'; the class

covered by the prior law is now enlarged, and the case

of In re Ah Kee ( D. C.) 22 Fed. 519, remains, therefore,

applicable as before. The petitioner being a seaman is

not within the purview of the acts so long as he merely
touches here for no other purpose than to reship as soon

as shipment can be obtained, and he is therefore dis-

charged. '

'

In Volume 24, Opinion of the Attorneys General,

p. Ill, the Attorney General of the United States on Aug-

ust 29, 1902, in answer to the following questions (page

112)

:

"Second. If such transfer could be made without
the said crew being first duly signed for service on the

Korea before a United States shipping commissioner at

the port of San Francisco, would it not be a violation of

the act of February 26, 1885 (23 Stat. 332), and the acts

amendatory thereof, known as the 'alien contract labor

laws'!

"Third. Would not the landing of the Chinese per-
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sons constituting Faid crew, who now are merely passen-
gers on a vessel of tlie said Occidental and Oriental Line,
even temporarily for the purpose of the transfer above
described, be in violation of the treaty and laws in rela-

tion to the exclusion of Chinese, since they are without
the evidence prescribed for persons of that race of the
classes excepted by Article III. of the convention of De-
cember 8, 1894, and without the certificates of registra-

tion and return required of Chinese laborers?"

said

:

''2. Answering your second question, I am of opin-

ion that the alien contract-labor laws have no application

to Chinese or other foreicn seamen. It can not be sup-

posed that Congress, by the Act of February 26, 1885

(23 Stat. 332), and the acts amendatory thereof, intended
to repeal the provision of the Act of June 26, 1884, before

referred to. Had Congress so intended, its intention

would have been clearly manifested, and not left to be

gathered by implication from acts which have reference

to entirely different subjects—the one relating to naviga-

tion and the other to the protection of labor within the

United States.

''In the case of United States ex rel. Anderson vs.

Burke (99 Fed. Rep. 895, 898), which involved the con-

struction of the immigration laws, the Circuit Court for

the Southern District of Alabama, after observing that

all laws should receive a reasonable construction, and that

'a thing may be within the letter of the statute, and yet

not within the statute, because not within its spirit, nor

within the intenti'^n of its makers,' said :

'A consideration of the whole leo-islation on the sub-

ject of alien immigration, of the circumstances surround-

ing its enactment, and the unjust results which would fol-

low from giving such a meaning to it as here claimed for

it, makes it unreasonable to believe that Congress intended

to include a case like the present one. My opinion is that

these statutes do not contemplate the exclusion of the

crews of vessels which lawfully trade to our ports, and

that they do not, in spirit or in letter, apply to seamen
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engaged in their calling, whose home is at sea ; who are

here today and gone tomoiTow ; who come on a vessel into

the United States with no purpose to reside therein, but

with the intention, when they come, of leaving again on
that or some other vessel for the port of shipment or some
other foreign port in the course of her trade. To hold

that these statutes apply to aliens comprising the bona
fide crews of vessels engaged in commerce between the

United States and foreign countries would lead to great

injustice to such vessels, oppression to their crews, and
serious consequences to commerce.' (See also 23 Opin.
521)"

and then quotes fully from

:

In re Moncan, supra;

In re Ah Kee, supra;

In re Jam, supra,

and agrees with the opinions therein rendered.

From the foregoing we submit that Ah Fook, being a

bona fide seaman on board the American steamship

"Sha^TTiut" plying between the ports of Hong Kong,

China, and Seattle, Washington, was not a laborer within

the meaning of the Chinese exclusion laws, and was,

therefore, entitled to be at large within the United States

while the Shawmut was in port, or if his emplojiiient on

the Shawmut terminated, was entitled to remain on shore

until such time as he could secure other similar employ-

ment.

The United States recognizes that the exclusion law

does not apply to Chinese seamen while actually engaged

in that occupation. The Secretary of the Department of

Commerce and Labor in the regulations governing the
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admission of Chinese, approved February 26, 1907, is-

sued the following rule:

"RULE 32. To prevent violations of law by Chi-

nese seamen discharged or granted shore leave at ports
of the United States, bond with approved security in the

penalty of $500 for each such seaman shall be exacted
for his departure from and out of the United States with-
in thirty days."

It will be thus seen that not only does the United

States recognize that the exclusion laws do not apply to

Chinese seamen, but arranges for such seamen to land

by giving security.

The only statute denying bail to Chinese persons is

Section 5 of the Act of May 5, 1892 (27 Stat. Large, 25),

which is as follows:

"Sec. 5. That after the passage of this Act, on an
application to any judge or court of the United States in

the first instance for a writ of habeas corpus, by a Chi-

nef^e person seeking to land in the LTnited States, to whom
that privilege has been denied, no bail shall be allowed,

and such application shall be heard and determined
promptly without unnecessary delay."

This section has no application to the present ease

as it refers only to persons seeking admission into the

United States.

II.

No one would contend that if a Chinese seaman,

within the United States by reason of the coming to the

United States of the vessel upon which he was employed,

committed a crime punishable by the laws of the United

States, he could not be arrested and prosecuted. He
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would be treated just tlie same as any other person, alien

or citizen, who commits a crime within the United States,

and if the crime committed by him is one in which bail

is allowed, he could claim it as a right. Ah Fook was

charged with a violation of Section 3082 of the Revised

Statutes of the United States, which is as follows (Vol.

2 Fed. Stat. Ann., p. 748):

" (Concealing or buying goods liable to seizure.) If

any person shall fraudulently or knowingly import or

bring into the United States, or assist in so doing, any
merchandise, contrary to law, or shall receive, conceal,

buy, sell, or in any manner facilitate the transportation,

concealment, or sale of such merchandise after importa-

tion, knowing the same to have been imported contrary

to law, such merchandise shall be forfeited and the of-

fender shall be fined in any sum not exceeding five thou-

sand dollars nor less than fifty dollars, or be imprisoned
for any time not exceeding two years, or both. When-
ever, on trial for a violation of this section, the defend-

ant is shown to have or to have had possession of such

goods, such possession shall be deemed evidence suffi-

cient to authorize conviction, unless the defendant shall

explain the possession to the satisfaction of the jury."

Section 1015 of the Revised Statutes of the United

States (Vol. 1 Fed. Stat. Ann., p. 521), provides:

"(Bail shall he admitted in cases not capital; by
whom.) Bail shall be admitted upon all arrests in crimi-

nal cases where the offense is not punishable by death

;

and in such cases it may be taken by any of the persons
authorized by the preceding section to arrest and impri-

son offenders."

In U. S. V. Lonis, 149 Fed. 277,

The court said:

**It is clear that section 1015 authorizes the admis-
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sion to bail at any stage of the proceeding—l>efore the
hearing, or after; before tlie indictment, or after; before
conviction, or after; and, of course, pending an appeal."

The foregoing shows conclusively that a person with-

in the United States who commits an act in violation of

Section 3082 would be entitled to give bail. We submit

that this should apply as well to a hona fide Chinese sea-

man within this country as to any other j^erson.

III.

Even if Ah Pook was not entitled to be at large in

the United States on bail, yet if admitted to bail, such

bail would not be void ah initio.

Some courts have held that where a complaint or in-

dictment did not state a crime, still if the Commissioner

had authority to inquire into the matter, bail given in

such a case would be enforceable. In

Hardy i^s. United States (Circuit Court of Ap-

peals, Eighth Circuit), 71 Fed. 158.

the court said:

"The principal in the bail bond which the Govern-
ment now seeks to enforce was arrested, and brought

before a United States Commissioner who unquestion-

ably had jurisdiction to inquire and to decide whether
there was probable cause to believe that the accused had
committed an offense against the laws which were then

in force in the Indian Territory. The jurisdiction so

vested in the officer necessarily made it his duty, and
conferred ujion him the power, to decide in the first in-

stance, whether the acts charged in the information con-

stituted an offense against the laws of the territory. And
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inasmuch as be had jurisdiction to decide that question,

and to require the accused to give bail for bis appearance

before the proper court, if be found it probable that an
offense had been committed, it follows that the bail bond
was not void, even though the information charged no

offense, and even though the decision of the officer on

that point was erroneous. When an examining magistrate

acts within his jurisdiction, an order made, requiring

the accused to give bail and a bail bond taken in pursu-

ance of such order, are not void, although the magistrate

mav have erred in his judgment both as to matters of

law and fact. U. S. vs. Reese, 4 Sawy., 629, 635, Fed.

Cases No. 16,138. It very frequently happens that an in-

formation lodged with an examining magistrate is so

defectively drawn that it states no oifense, but it can-

not be conceded that a recognizance taken or a bail bond
given to secure the appearance of the accused before the

proper court is for that reason void, when it is taken be-

fore an officer who has a general power to inquire into

the commission of offenses, and to hold persons to bail.

On the contrary, the law is well settled that in a proceed-

ing by seire facias to enforce, as against a surety, a for-

feited recognizance or bail bond that was taken before a

court or examining magistrate, it is ordinarily no de-

fense that the information or indictment under which the

accused was arrested is defective in matter of averment,

or that it describes no offense. U. S. vs. Reese, supra;

U. S. vs. Evans, 2 Fed. 147; [/. S. vs. Stien, 13 Blatchf

127, Fed. Cas. No. 16,403; State vs. Poston, 63 Mo. 521

State vs. Livingstof}, 117 Mo. 627, 23 S. AV. 766; Reese

vs. State, 34 Ark. 610; Com. vs. Skeggs, 3 Bush, 19;

FriedUne vs. State, 93 Ind. 366; Chaniplain vs. People,

2 N. Y. 82."

In Hunt vs. United States (Circuit Court of Appeals,

Eighth Circuit), 61 Fed. 795,

the court said;

"Assuming for the purpose of this decision, that the
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recognizance in qnestion was in legal effect taken by tlie

Clerk of the district court, and that there was no statute,

state or federrl, then in force authorizing the clerk to

take bail in criminal cases, the (juestion arises whether,
under the facts aforesaid, either the accused or his sure-

ties can be heard to allege that the recognizance is void
because it was not taken by the proper officer. In the

case of Jones vs. Gordon, 82 Ga. 570, 9. S. E. 782, the

accused was arrested in a county different from that in

which the offense was committed, and was taken before

a justice of tlie peace for the county where the arrest

was made, who had no jurisdiction of the case and no
authority to take bail therein. Before such justice the ac-

cused gave bail, with sureties, for his appearance before

the Superior Court of the county where the offense was
committed. It was conceded that the magistrate before
whom the proceedings were had had no jurisdiction of

the case, or authority to take bail. Nevertheless, it was
held that as the recognizance was given voluntarily, and
was effectual to secure the prisoner's release from im-

prisonment, it was supported by a sufficient considera-

tion, and mipht be enforced against the sureties. The
court said in substance, that the accused had the right to

wrive a legal trial, and the right to waive the disqualifi-

cation of the justice to take bail, and that he had done so

in effect by living bail for his appearance before a court

that had jurisdiction of the oft'ense. In the case of Wel-
don V. Colquitt, 62 Ga. 449, where a person who had been

arrested on Sunday insisted upon an immediate hearing

before a magistiate on that day, and was held to bail,

and forthwith entered into a re':'Ognizance, and by that

means secured his release from arrest, it was held that

the recognizance might be enforced by a writ of srire

facias, although it was executed on Sunday, and although

the magistrate had no right to conduct an examination

on that day, and althoudi his order of commitment was
for that reason void. So in the case of Littleton v. State,

45 Ark. 413, it was held that a recognizance might be

enforced aoainst the sm-eties therein, although the sher-

iff before whom it wa'^ taken had no authoritv to execute
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it. It is also a well established doctrine that where a

bond is given in the course of a judicial proceeding, such

as a bond to secure the release of attached property, or

a forthcoming bond, the sureties are estopped by the ex-

ecution of the obligation from afterwards asserting that

no levy had been made, or that the property was not

subject to attachment, or that the bond was invalid for

other reasons of a like character. Haggart v. Morgan, 5

N. Y. 422; Portis v. Parker, 58 Am. Dec. 95; Kincannon
V. Carroll, 30 Am.. Dec. Z^l-.BosUnch v. Goptzel, 57 N. Y.

584. See, also, U. S. vs. Wallace, 46 Fed. 569. We think

that the principle maintained by the foregoing cases is

sound, and should be applied in the case at bar. We
can conceive of no sufficient reason why the sureties

should be permitted to question the validity of the re-

cognizance on the ground that it was acknowledged be-

fore the clerk, when it was so acknowledged at the re-

quest of the accused, and for the purpose of securing his

immediate release, and when it was effectual for that

purpose. We know of no reason why it was not compe-
tent for th.e accused to waive the formality of an acknowl-

edgment of the bond and an examination of the sureties

before the district judge; and having obtained his dis-

charge by means of such a waiver, we know of no reason

why he and his sureties should not be estopped from
questioning the validity of the bond on that ground. Tn

our judgment, the case is one in which the wholesome
doctrine of estopxiel may be properly invoked and ap-

plied."

It is not unusual for the Department of Justice to

proceed against a person held in custody of the Bureau

of Immigration, Department of Commerce and Labor of

the United States as an alien unlawfully within the Unit-

ed States, and charge that person with the commission

of some crime, arrest hnn, take him before a United
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States Commissioner and fix his bail, and in the event of

his inability to give bail, to commit him to jail. How-

ever, if he gives bail as required, he is released by the

Commissioner. If after such release the Department of

Commerce and Labor again desires to pick him up on its

charge it can do so. If not, it can permit him to remain

at large. In either event we submit it makes no differ-

ence as far as the validity of the bond given the commis-

sioner is concerned. In fact, it very often happens that

an alien who is thus charged by the Department of Com-

merce and Labor, and also prosecuted by the Department

of Justice, is released on two bonds, one given to the De-

partment of C'Omraerce and Labor and the other to the

Department of Justice, the validity of the one bond be-

ing in no wise affected by the other bond given by the

same person. In this case, a proper complaint was lodged

with United States Commissioner Kiefer, charging Ah

Fook with smuggling. Ah Fook was brought before the

Commissioner. It was a case in which the Commis-

sioner had power to inquire as to the facts, and did so,

and then bound Ah Fook over to the next grand jury,

and fixed his bail at $750.00. Thereupon Ah Fook and

his sureties gave bond in this sum, and secured his re-

lease from that particular charge. The fact that Ah

Fook may have been unlawfully in the country in no

way affects the validity of this bond. It is purely a col-

lateral matter. If he was unlawfully in the country the

proper officers of the Department of Comm^Te and La-

bor could ])ick him up and proceed against him on that
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charge, but we submit that that should in no way affect

the validity of the bond in question.

TV.

The claim of the bondsmen that Ah Fook was dead

at the time he was called for arraignment is supported

by no evidence other than that of ex parte affidavits.

These affidavits wholly fail to prove the fact of his death,

and the lower court did not find that there was any evi-

dence of his death, but simplj' held that the Commissioner

had no authority of law to accept bail because the de-

fendant was a Chinese seaman, a laborer, and absolutely

prohibited from entering the United States, the bond was

void ab initio.

The other claim of the appellees is that the United

States, by its office'rs, prevented his return. There is no

e\adence that he ever attempted to return to the United

States, or that he could not have returned to the United

States to stand trial if he so desired. The record (page

31) shows that the Inspector in Charge wrote a letter

to the attorney of the defendant advising him that All

Fook might return to the United States as a seaman, and

be permitted to land under bond as in the case of other

seamen. This was never done. The defendant gave a

bond to appeal for trial, and failed to appear. If he was

prevented from returning to the United States to appear

for trial, it was only by virtue of the laws which were in

force at the time he entered into the bail bond, and that

would be ncJ ground for relieving the bondsmen from the

liabilitv under the bond.
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We respectfully ask that the judgment of the Dis-

trict Court be reversed.

ELMER E. TODD,
United States Attorney.

CHARLES T. HUTSON,
As.'^istant United States Attorney.
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STATEMENT OF FACTS.

The defendant, Ah Fook, was a seaman on board

the Steamship " ShaTvinut, " plying between the ports

of Hong Kong, China, and Seattle, Washington, and

while said vessel was in the latter port on December
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23, 1907, he was arrested upon a warrant issued by

United States Commissioner James Kiefer upon a

complaint charging the crime of smuggling into the

United States silk goods of Chinese manufacture.

(Record pp. 10-11, 25.) UjDon the hearing before the

Commissioner, the defendant was held to bail in the

sum of seven hundred-fifty dollars to appear at the

next term of the District Court of the United States

for that District, and on December 31, 1907, recog-

nizance was entered into in said amount by said de-

fendant Ah Fook, with Chin Kee and Gon Quay, the

other appellees and defendants in error as sureties.

(Record pp. 7-9, 15-17.)

Thereupon the defendant. Ah Fook, was re-

leased and resumed his place as seaman on the

"Shawmut" for the return voyage to Hong Kong.

(Record pp. 25-26.) Upon the arrival of the vessel

at Hong Kong the master of the vessel discharged the

defendant, and canceled his articles of emplojTiient

and refused to return him to the port of Seattle either

as a seaman or a passenger. (Record p. 26.)

Thereupon the sureties on his bond (the appel-

lees and defendants in error, Chin Kee and Gon

QuajO^ set about to bring defendant. Ah Fook, into

court in compliance with the terms of their recog-
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nizanee. Their efforts in this direction developed

the fact that none of the steamship companies oper-

ating between the port of Hong Kong and an}^ of

the ports of Puget Sound would bring Ah Fook as a

seaman for the reason that the proceedings in this

case would in all probability lose to them the bene-

fit of his services on the return voyage, and refused

to bring him as a passenger for the reason that he

could furnish no certificate or other evidence cus-

tomarily required in such cases of his right of admis-

sion to this country, or to land here. One company

did agree, however, to bring him to the port of Se-

attle as a passenger on condition that arrangements

be made vdth. the Immigration authorities which

would enable them to land him at that port.

The bondsmen took the subject up with the

Immigration Department and acting upon the sug-

gestion of the Inspector in Charge of the Immigra-

tion office at Seattle, caused their attorney to write

to the Honorable Secretary of Commerce and Labor

detailing the circumstances of the case and asking

that arrangements be made to permit the landing of

Ah Fook as a passenger on one of said vessels. This

the Immigration Department refused unless the

bondsmen would comply with four conditions then
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and there imposed by the Department, viz. : (1)

That Ah Fook be returned as a seaman only, (2) that

he furnish a seaman's bond before being permitted

to land, (3) that they furnish a bond conditioned for

his departure from this countrj^ at the termination

of his sentence, if convicted, and (4) that such de-

parture be without cost to the government.

This order of the Department was transmitted

to the bondsmen and their attorney in the following

connnunication

:

Seattle, November 6, 1908.

Fred H. Lysons,
Attorney at Law,

Seattle, Washington.
Sir : Referring to recent correspondence in the

matter of the a]:)X3lication of the bondsmen of one Ah
Fook, a member of the crew of the S. S. "Sha^inut"
December 14th last for permission to return to the

United States in order to stand trial for smuggling
silks, you are advised that we are in receipt of a
communication from the Department in which it is

held that Ah Fook may return to the United States

only as a seaman, and if he should do so he may be
permitted to land under bond as in the case of other
Chinese seamen. The bondsmen interested in se-

curing the attendance in Court should furnish such
bond conditioned for his departure from the coun-
try at the termination of his trial or of his sentence,

if convicted, without cost to the Government.
Respectfullv,

JOHN IT. SARGENT,
Inspector in Charge.

H. A. m;



The bondsmen thereuijon went into Court by

motion to be released and be allowed to withdraw

from the bond, upon the ground and for the reason

that they had been prevented and precluded by the

act of the government itself from returning the de-

fondant Ah Fook into Court to answer his indict-

ment; and information having in the meantime

reached them that Ah Fook had died in China, that

ground and reason was also included in the motion.

(Kecord pp. 23-33.)

On the latter point a reference was had by di-

rection of Judge Hanford for the purpose of taking

testimony, and the testimony of one witness was had

and on the argument of the motion both the United

States attorney and the attorneys for the bondsmen

assumed that this testimony had been returned into

Court and filed, but it seems that through an omis-

sion of the Commissioner it had not been ; so that the

only evidence before the Court on that point Avas

the declaration of Ah Fook's father (Record pp. 60-

64), and the affidavit of identity of the photograj)h

affixed thereto. (Record pp. 5-6.)

On the hearing on the motion, Judge Hanford

took the view that under the law the defendant Ah
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Fook was not entitled to be released on bail pending

the investigation of the charge against him by the

Grand Jury, and that the bond was therefore void

al) initio, and in making the order releasing the bonds-

men he based it on that ground (Record pp. 35-36)

.

and refused to pass upon the other grounds, though

specially requested at the time by the attorneys for

said bondsmen, so to do.

ARGUMENT.

1. Bond Void Ah Initio.

The appellees. Chin Kee and Gon Quay, respect-

fully insist that the decision of the United States Dis-

trict Court for the Western District of Washington,

Northern Division, was correct and in no wise er-

roneous, as insisted upon by the Government.

The defendant, Ah Fook, had been a Chinese

sailor upon the ship "ShawTUut;" had reached

the port of Seattle in the United States; was

there arrested, not as a sailor, not as a laborer, not

as a Chinese person improperly within the United

States, but as a smuggler, having committed a crime

against the laws of the United States justifying his

indictment, trial and punishment. From the mo-
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ment he was thus seized by the Government, forcibly

taken from the ship, and from his employment there-

in, and held by the Government as his custodian, he

ceased to be a sailor performing the duties as such

and entitled to any special protection as such; he

could not be claimed by his employer nor could he

demand to l^e delivered into the ship that he might

aid his employer in any traffic upon the high seas.

The theory of the law in permitting temporary

residence and freedom within the United States of

Chinese sailors is not that a person who happens to

be a sailor is entitled to any more indulgence than

any other Chinese laborer, but that as a question of

policy the actual operation of ships upon the high

seas and the commerce of nations borne by such ships,

would be entangled, interfered with and impaired b)^

the undue restriction of action upon the part of

Chinese sailors at ports visited by such ships; that,

in other words, such sailors are allowed temporary

privileges of libert}^ upon shore when awaiting the

time for sailing of ships when they are employed in

passing from ports of the United States to ports of

other countries, or to take service upon other ships

leaving the country. The authorities cited by the

appellant all confirm this theory, and they are not in
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point in the controversy tliat was presented for so-

lution by the District Court.

But whether Ah Fook was a seaman, as con-

tended by the Government, or not, he was released

without authority of law, and the bond taken was

null and void, as held by the learned trial Judge. If

he were not a seaman he was a laborer without any

right to remain in this country and therefore not en-

titled to his liberty under this or any other bond. If

he were a seaman he could l3e liberated only under

the provisions of Rule 7 of the regulations governing

the admission of Chinese, which is as follows:

To prevent violations of law b}^ Chinese sea-

men discharged or granted shore leave at ports of the

United States, bond with approved security in the

penalty of $500 for each such seaman shall be ex-

acted for his departure from and out of the United

States within thirty days.

If such a bond had been required of the defend-

ant, Ah Fook, at the time he was released from prison,

one of two things w^ould have happened to the bene-

fit of these sureties : either Ah Fook would have been

unable to execute any such bond and, therefore,

would have lieen required to remain in the United
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states in custody, or lie would have been deported

by the Government, and therefore, the bond executed

by these sureties would have been rendered null and

void. If he had remained in the United States in

custody he could and would have attended his trial,

and these sureties would have been relieved from

responsibility. In either event the sureties, the ajD-

pellees, would have been saved harmless.

But Ah Fook was not in service as a sailor; he

had been in service, and such service was terminated

by the action of the Government in arresting and

imprisoning him upon a criminal charge. Had he

not given the bond in controversy he would have been

compelled to remain in jail constrained and held bj^

the Government itself to await his trial, hoAvever dis-

tant the date thereof, and the ship upon which he had

formerly had employment might have passed from

port to port and voyage to voyage, his place

being filled by some other seaman, and it could not

have been contended that he was all the while thus

imprisoned acting as a sailor upon the steamer

" ShaAATnut, " nor could it have been claimed that he

was passing through the United States, or any por-

tion thereof, for the purpose of taking his place as



12

a seaman upon some other vessel ; nor could it, in good

faitli, have been contended that while so imprisoned,

the rights of navigators and of commerce ui3on the

high seas were being interfered with, because, for-

sooth, it should be claimed that he was a sailor upon

the steamer "Shawmut." Therefore, when he ten-

dered a bond to the United States, asking to be dis-

charged from restraint and imprisonment pending

his trial, it was known b}^ the Government that his

status was not that of any one of the classes of

Chinese exempt from deportation from the United

States; that he could not remain indefinitely await-

ing the disposition of the charge against him. An

existing law which was violated every moment b}"

his remaining, was a positive deprivation of the sea-

man's right to remain; he could not truthfully say

that he was remaining temporarily in order to obtain

employment as a seaman ; if he remained he was re-

maining in good faith to abide the order of the Court,

no matter how long delayed, in the disposal of the

charge against him. But the law forbade him to

remain, and in view of that law the Grovernment had

no right Avhatever to accept the bond, and the bond

was, as the learned District Court announced, void

al) initio.
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Again, the act of the Government in releasing

Ah Fook, the defendant, from confinement while he

was on shore, without requiring him to give the sea-

man's bond, conclusively shows that the Government

dealt with him, not as a seaman, but as a person

charged with a crime, and who had executed a bond

permitting him and requiring him to remain at all

times to obey the orders of the Court in which he

stood charged with offense.

II. Bond has been Exonerated.

But whether or not the bond was void ab initio

the Government itself, the obligee in the bond, has

by its acts and conduct prevented the fulfillment of

the terms of the bond, and has therefore exonerated

the bondsman.

While the trial Court based its decision on one

ground, the reviewing Court will, of course, consider

all the questions involved ; and in this case one of the

grounds urged in the motion of the bondsman was

that, the conduct of the Government has relieved

them of further liability on the bond.

It is a well known rule, and has, often been held

by the courts, including the Supreme Court of the
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United States, that there are three things which will

exempt sureties from liability upon a bond: first,

the act of God; second, the act of the obligee, and

third, the act of the law.

In the case at bar both the second and third

principles named support the ruling of the District

Court. The act of the obligee in consenting to accept

a bond for the release of the defendant. Ah Fook,

was a pledge upon the part of the Government that

Ah Fook should remain umnolested within the juris-

diction of the Court, except for some other offense

which he might possibly commit; at the same time,

the Government declaring by its laws and by the con-

struction thereof given by the Courts, that he could

not remain without violating the laws of the United

States, and leaving himself amenable to seizure and

deportation. No more tlian an individual can the

Government breathe hot and cold. The spirit of the

bondsmen's obligation was that Ah Fook would at

all times be ready to appear and answer tlie charge

against him. The acceptance by the Government of

that l3ond was a pledge that the Government would

not, either by law or act, render it impossible or more

difficult for him to abide the order of the Court, and

the showing made by appellees uncontroverted by
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the Government, is that the act of the Government,

and that alone, rendered impossible the fulfillment of

the terms of the bond.

Upon the giving of this bond, Ah Fook returned

to his employment on the steamship "Shawmut."

While his arrest and detention on shore had un-

doubtedly suspended his contract of employment,

and would have terminated it had the master of the

vessel been so minded, Ah Fook felt a moral as well

as a legal obligation to resume his employment, and

he did so, going with said vessel on its return trip

to Hong Kong. This he had a perfect right to do

with or without the knowledge or consent of the

Government officials. It is well to note, however, that

he had such sonsent. The affidavit of the appellee.

Chin Kee so states, and is not denied by any of the

Government officials except the United States attor-

ney, who says he was not even present at the time the

bond was given. The record shows, (pj). 12-13, 15-

17) that the United States commissioner and United

States Marshal and the Customs Inspector who swore

to the complaint, were present at the hearing and

when the bond was given, and they make no denial

of their knowledge of the fact tliat the purpose of

Ah Fook in giving the bond was that he might resume
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his employment on the
'

' Shawmut. '

' When the ves-

sel reached Hong Kong, Ah Fook was discharged

and he and his bondsmen then set about in an effort

to procure his return with an energy and persistence

which should have met with the co-operation and re-

ceived the commendation of the Government instead

of the institution of these proceedings which they

are now facing. As might naturally be expected no

vessel would consent to ship Ah Fook as a seaman to

this port because these proceedings would prevent

his making the return voyage. One steamship line

finally consented to return him as a passenger and it

was then that the Government stepped in and pre-

vented his return. Unmindful of its obligation to

these bondsmen, it required (1) that Ah Fook be re-

turned as a seaman, (2) that the usual seaman's bond

be given on his behalf, (3) that this bond be con-

ditioned for his return to China at the termination

of the case against him, and (4) that such return to

China be at the cost of Ah Fook or his bondsmen,

and without expense to the Government.

The Government seems now for the first time to

have considered Ah Fook a seaman, and for that rea-

son to have required a seaman's bond. Strictl}^ con-

1 I strued a seaman's bond at this stage of the proceed-
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ing would have been no more effective than at the

heginning, as the purpose of such a bond is not to

permit his remaining here indefinitely, but on the

contrary is for the purpose of forcing his departure

within thirty days. It would, indeed, have been a

happy series of events which would have permitted

Ah Fook to have found a vessel sailing for the port

of Seattle due to reach there on the eve of his trial

upon which he could have been so fortunate as to

secure employment as a seaman. The fact is the

Government through its officials named an impossible

condition, to say nothing of the requirement that the

bondsmen return him to China without expense to the

Government after his trial, or at the expiration of his

sentence if convicted, when the law requires that

Chinese in such cases be deported at the expense of

the Government.

It is not believable that the Government can be

upheld in such a contention. The contract of sureties

upon a bond is such that the adverse party cannot

deal with the principal, either by contract or tor-

tuously, so as to change the principle's relation to the

sureties or to the obligation without the release of the

sureties.
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It has even been held that where the principal is

prevented by his arrest and detention by the State

from appearing and fulfilling the conditions of the

bond, that the sureties are released.

Woods vs. State, 103 S. W. (Tex.) 895.

III.

It appears in the record that evidence was taken

to show that the defendant, Ah Fook, had died since

his return to China, and that it was therefore impos-

sible for his sureties to produce him, and that by the

act of God they had been released from the obliga-

tion of their bond . A small portion of this evidence

is containded in the record, but hj the inadvertance

or failure of the commissioner to file the evidence in

the United States District Court before the action of

the Honorable Judge therein proceeding in discharg-

ing the appellees from the bond, the same cannot be

presented to this Court at this time.

It is therefore respectfully submitted that at the

time of the execution of this bond, the defendant. Ah

Fook, was not of an}^ class of Chinese persons entitled

to his liberty within the United States, and that the

bond taken was so taken without authority of law,

and was void; and that the efforts of the defendant
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and of his bondsmen made in good faith to return

the defendant, Ah Fook, into court to respond to the

obligations of his bond, were rendered ineffective by

the action of the Government itself, and prevented the

return of Ah Fook and the fulfillment of the obliga-

tions of the bond.

We respectfully ask that the judgment and de-

cree of the District Court be in all things affinned.

WILL H. THOMPSON,
FRED. H. LYSONS,

MILLER & LYSONS,

Attorneys for Appellees and Defendants in Error. \
















